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ATTORNEY-GENERAL GRIGGS. 


HE new Federal Attorney-General has | served as a District Federal judge in Cali- 

been receiving congratulations from | fornia. In the number of the GREEN BAG 
all portions of his native State, because for | for the month of July, 1897 a sketch of the 
the first time in its history New Jersey has | legal career of Joseph McKenna had ap- 
been honored by securing one of its lawyers | peared, which, as has been learned, was read 
as the head of the Federal Department of | in the Senate as answer to the aforesaid 
Justice. Hitherto that State had found three | criticism of lawyers. 
of its statesmen in the cabinets as secretaries Attorney-General Griggs was confirmed as 
of the Navy, and one other as secretary of | soon as his nomination reached the Senate ; 
State; of whom all but one were members | for his home neighbor, Vice-President Ho- 
of its bar. bart, was there to testify to his legal experi- 

Contemporaneously with this accession of | ence in the litigious city of Paterson wherein 

John William Griggs to the Attorney-Gen- | both were residents; and Senator William 
eralship, there also came congratulations to | J. Sewall of the Camden Bar could further 
his predecessor, Joseph McKenna, who had | bear witness to the legal standing of the 
been raised to the Supreme Bench. These | nominee. 
latter congratulations had been all the more Although the new incumbent came from 
welcome, because organized opposition to | the hot bed of politics into the observation of 
Judge McKenna’s confirmation by the Sen- | President McKinley, the senators and the 
ate had arisen from a political organization | public, resigning the office of governor of 
called the American Protestant Association | his State to accept the new legal position; 
(known in colloquial and newspaper par- | and previously having actively figured in its 
lance as the A. P. A.), on the ground that a | two houses of legislation — such a career 
Roman Catholic ought not to sit on the | when examined denies those famous lines of 
Supreme Bench, because as was claimed he | Goldsmith in his poem of “ Retaliation” 


owed superior allegiance to the Papal head — narrowed his mind 
of his Apostolic Church; these opponents And to party gave up what was meant for mankind. 


forgetting that Roger B. Taney, also of that | Although Mr. Griggs had been — as were 
religious faith, had served as Chief-Justice | his greatest predecessors, Wirt, Taney, Crit- 
during a quarter of this century with the ut- | tenden, Cushing, Black and Evarts — very 
most impartiality and loyalty to his country. | active and potent in politics, he had retained 
Judge McKenna had also been opposed by | active sympathy, and, until taking the guber- 
members of his old California Bar on the | natorial chair, practical participation in his 
extraordinary allegation that he was not | profession. 

adapted, either by learning or temperament, The new Attorney-General was born on 
for a judicial position. These opponents also | the eve of the half-century in the conserva- 
lapsing into forgetfulness that he had prior | tive county of Sussex as a farmer’s son. 
to having been made Attorney-General | There he acquired that love and study of 
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nature, which always broadens the brain and 
He had a thrifty father, 
and a mother of keen intuitions, and they 


softens the heart. 


resident in districts more or less rural. He 
listened to the contentions of neighbors 
about fences, or damage by stray cattle, or 


encroachments of boundary lines, or differ- 
ences in book accounts, or assaults and bat- 


gave their little “Jack” every educational 
advantage. 


One of his amusements, when only a | teries, defamation quarrels and the like. 


These are contentions that seem trivial, per- 


twelve-year-old, was to sit at times in the 
| 





free and easy court room of the village 
squire, and there listen to the contentions 
of village lawyers over neighborly squabbles. 
But when at school he had acquired suff- 
cient Latin for appreciating the full meaning 
of perseverentia vincit omnia, he was entered 
at Lafayette College in Easton, Pennsyl- 
vania, and from it graduated with honors in 
1868. 
Socrates Tuttle, the leading lawyer of Pas- 
saic County, where he found a fellow-student 
in him who is now Vice-President of the 
United States. 

Doubtless whenever these dignitaries meet 
in some of the alcoves of the majestic 
Congressional Library, on mental refresh- 
ment bent, they can exchange pleasing rem- 
iniscences of those student days, when the 
future was a puzzle, and their library at com- 
mand a mere closet-full of volumes in com- 
parison with the bookman’s wealth of the 
nation’s library. 

Their legal preceptor well sustained his 
as the 





Christian name in teaching them 
first Socrates taught his pupil Alcibiades — 
the love of Justice and Wisdom. 

Doubtless Hobart and Griggs, during their 
student life, envied the legal fame of the 
elder Hornblower, Parker, Frelinghuysen, 
and Bradley, who were then conspicuous at 
the bar; and little dreaming of what the 
future would do for each of them, or 
that when Justice Bradley should die Griggs 
would be suggested — only to decline —as 
candidate for the vacant seat on the Supreme 
Bench at Washington in 1892. 

The Attorney-General’s novitiate in his 
profession seems to have differed little from 
that of other young “limbs of the law” (as 


novelists still love to call them) who are 





He next was placed in the office of | 


haps, to students in law schools for whom 
grave moots are prepared, or to dwellers in 
large cities; yet those legal contentions in- 
vite keen analyses, assimilation of principles 
to fact, and they present phases of human 
nature for study. 
with quiet opportunities for reflection upon 


Moreover, law studies 
them, when pursued in rural localities take 
greater hold upon the understanding, than 
when conducted in the whirl and bustle of 
larger towns and cities; and when time ar- 
rives for practice afford larger scope for 
emulations and the approbations which en- 
courage. But Paterson as a centre of man- 
ufactures, and a locality for instigating those 
frictions of human nature which make paths 
to the jury box, presented unusual oppor- 
tunities for a lawyer and Griggs 


z 


young 
availed himself of them. 
He, as a rising young attorney, became 


good-fellow-well-met to everybody, but 
without sacrifice of dignity. He was re- 


garded as a prudent plodder over his law 
suits, rather than as aiming at only showy 
brilliancy. His word in or out of court be- 
came recognized as even better than the 
average affidavit; and he waxed in local 
popularity as accurate draughtsman, ex- 
aminer of witnesses and pleader. 

Chosen to the lower House of the Legis- 
lature of his State, when only twenty-six years 
old (1875), and from the Republican party 
for whose presidential candidate in the sub- 
sequent year of the Hayes campaign, young 
Griggs made serviceable campaigning, he 
became recognized as a valuable ally by 
comrades, and as a formidable opponent by 
foes. His prestige in the lower House at- 
tracted his constituents’ attention, that next 
promoted him to the Senate, where he was 
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elected presiding officer. In the House he 
had served acceptably on many commit- 
tees, and as chairman of the Committee on 
Revised Laws he had sustained his legal 
fame by his written reports and_ tactical 
speeches. He gained a second senatorial 
term, but lost the third —thereby answer- 
ing the maxim that ‘a man in public life 
who does not make some enemy, writes 
himself down on the roll as mediocre.” He 
served as corporate counsel, first to Passaic 
and afterwards to Paterson — offices that 
may be termed amateur attorney-general- 
ships. As senator he presided with dignity, 
impartiality and decision over an important 
impeachment trial of an alleged misdemean- 
ant State Prison inspector, and therein did 
ample justice to his legal training and juris- 
prudential tone of mind. He was an eager 
promoter of a measure for increasing the 
tax upon railroads, and proved thereby that 
he was not one of traditionally subsidized 
legislators in the interest of the railway cor- 
porations of his much criticised state, al- 
though he was often retained by these as 
temporary counsel in their outside litigations. 

In the famous suit of the state regarding 
the East Jersey Water Co. which by fran- 
chise conferred, supplied certain towns and 
an ac- 





villages from rivers and reservoirs 
tion instituted by Attorney-General Stockton 
who stood then and still stands at the head 
of the New Jersey Bar — Counsellor Griggs 
although unsuccessful for his clients showed 
the grit, the self-reliance and the determina- 
tion which can be read in the lineaments 
presented as frontispiece to this number. 

In 1888 he was a delegate to the Repub- 
lican National Convention where his elo- 
quent speech for nominee Benjamin Harri- 
son was much admired, and became a cam- 
paign document. As the candidate of his 
party for Governor eight years later he 
crossed electoral swords with that great law- 





yer Chancellor McGill, than whom no Jersey- 
man was more personally popular in the 
Democratic party; whom he defeated and 
thereby changed state partisanship. 

Judged by his utterances in the past At- 
torney General Griggs will hereafter fur- 
nish opinions to his fellow cabinet min- 
isters and their departments, in which the 
style will be Saxon, devoid of verbosity, 
very apt in differentiations and illustrations, 
and in every respect ranking with all the 
previous volumes of attorney-general opin- 
ions from the time of Edmund Randolph, to 
that of Richard Olney. 

Attorney-General Griggs is as notable 
for his love of the rod, as was Daniel Web- 
ster; and for the duck hunt as is Grover 
Cleveland; and as a raconteur as delightful 
as was his long-ago predecessor, William M. 
Evarts, who although blind and full of the in- 
firmities of an octogenarian, dictated to him 
a cheerful and approbative epistle. Where- 
fore it may well be inferred that the Attor- 
ney-General will become a valuable addi- 
tion to Washington society, and especially 
so, because his wife has demonstrated in the 
social circles of Paterson and Trenton( which 
are widely known as attractive and polished, ) 
her fitness, aptness and geniality as a win- 
some hostess. 

Before handing over to his understudy, 
Lieutenant-Governor Voorhees, the Gov- 
ernor’s paraphernalia of power, Attorney- 
General Griggs was entertained at a farewell 
banquet, and there presented with a service 
of silver. Among the toasts, his fellow-stud- 
ent, the Vice-President, who was in the 
chair, formulated one “to the legal and 
social memory of instructor Senator Tuttle, 
their god-father at the New Jersey Bar.” 
And it is a Sussex County tradition, that the 
latter during the legal novitiate of his pu- 
pils predicted a notable public career for 
both. 
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ABOLISH THE DEATH PENALTY. 


By James W. STILLMAN. 


T must have been apparent to the most 

casual observer of current events that 
during the past few years there has been an 
alarming increase in the number of murders 
committed in various parts of the United 
States. 
in a recent issue of the Chicago Tribune 
containing tables covering the statistics of 


According to an article published 


lynchings, murders, suicides, and loss of life 
by disaster, since the year 1891, there were 
10,652 murders in the year 1896, and 9,520 
in the year 1897. There were 124 
legal executions in the year 1896, and 128 
in the year 1897. 


also 


As the death penalty 
for this crime prevails, and is enforced in 
nearly all of the States in the Union, the 
question is presented for the consideration 
of the people of the country, whether or 
not this is the most effectual means which 
can be employed in order to prevent the 
commission of these terrible crimes, or to 
number It ap- 
pears that this method of dealing with this 


reduce the total thereof. 
great evil has not been as successful in ac- 
complishing the desired result as its advo- 
cates have had reason to expect; and there- 
fore, it now becomes necessary to consider 
again the grounds upon which this policy 
has been justified in the past, and to ascer- 
tain whether and 
efficient mode of preventing the commission 


or not, a more rational 
of murders may be devised, and whether or 
not the lives of innocent and worthy citizens 
may be in other ways more certainly pro- 
tected against the foul deeds of these bloody 


Although I 


dD 
an expert in the science of criminology, I 


assassins. do not profess to be 
nevertheless have some very decided con- 
victions on this subject, which I desire to 
present to my fellow-citizens in the columns 
of this valuable journal, hoping thereby to 


| tween man and man. 





excite greater interest among them in regard 
to this important question. 

However much people may differ in re- 
gard to the proper sphere of government, 
all are agreed that the protection of each 
individual in the enjoyment of his life, his 
of its most 
not the 
between its 
citizens and commerce with foreign nations, 


liberty and his property is one 
important functions. Whether 
State ought to regulate trade 


or 


and to take charge of all the various matters 
which the Socialists of the present day are 
endeavoring to relegate to its control, no 
one will deny that it is its self-evident and 
imperative duty to administer justice be- 
This being true, the 
State has the right to resort to such means 
as are absolutely necessary to enable it 
properly to discharge this duty, but no 
more. The true objects of all penal legisla- 
tion are the prevention of crimes and the 
reformation of criminals; and according to 
the principle just stated, the Government 
may use such methods of dealing with them 
as will make it impossible for them to com- 
mit other crimes and will also reform them 
if possible. This being accomplished, its 
duty towards them and others ends; and it 
has no right to subject the offender to pain 
or to annoyance of any kind simply for the 
purpose of vengeance. In other words, all 
that the Government can justly do with him 
is simply to restrain, but not to chastise 
him; for any infliction of unnecessary suf- 
fering upon him is an infringement upon 
his rights as a human being which is itself a 
grievous crime. 

If I am correct in the general principles 
just enunciated, it follows as a natural and 
necessary conclusion therefrom that capi- 
tal punishment is entirely unjustifiable and 
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wrong. No one will seriously contend that 
the taking of the life of the criminal by the 
State is the only means by which society 
If, as I 
believe, self-defence is the principal justifi- 


can be protected from his crimes. 


cation of criminal legislation and of its en- 
forcement, capital punishment cannot be 
defended upon that ground, as the life im- 
prisonment of the malefactor will accomplish 
the desired object as effectually as will his 
execution. If, therefore, the latter mode of 
punishment is unnecessary for the purposes 
just specified, whenever the Government 
resorts thereto, it is guilty of deliberate 
murder, and, as I think, is far more deserv- 
ing of censure than is its victim; for the 
latter may plead extenuating or palliating 
circumstances as an excuse for the commis- 
sion of his crime, which the former cannot 
do. As cool deliberation and premeditation 
constitute the essence of all crime, what can 
be more criminal than a public execution, 
which is always the result of a deliberate 
and premeditated purpose to perform it? I 
contend that whatever is wrong for one 
person to do to another is equally wrong 
for the State to do to that other or to any- 
one else; and as no man has the right to 
murder his neighbor, so no Government 
has the right to murder him. 

Another fatal objection to capital punish- 
ment is this: There are numerous cases on 
record in which persons have been convicted 
of the crime of murder on purely circum- 
stantial therefor, 
whose innocence thereof has afterwards been 


evidence and executed 


most conclusively demonstrated. There 
have also been several instances in which 
the alleged criminal, whose life has been 
taken in this manner, has afterwards been 
proven to have been insane, and therefore 
not responsible for his acts. The latest 
case of the latter kind to which my attention 
has been called is that of John Henry Barker, 
a half-breed negro, who, on Tuesday, July 
6, at Sing Sing prison, N. Y., was exe- 
cuted by electricity for the alleged crime 


| 





of murdering his wife at White Plains, on 
August 30, 1895. I learned from the New 
York World of Wednesday, the seventh of 
the same month, that immediately after the 
execution of this man, an autopsy by the 
attending physicians, Drs. Goodwin and 
Sheehan, revealed the fact that the victim 
of this judicial murder was the possessor of 
a diseased brain; and although not a violent 
lunatic, he was nevertheless not in his right 
mind, and therefore not responsible for his 
conduct. Thus it appears that the great 
State of New York has deliberately taken 
the life of a poor negro, who, in the opinion 
of competent physicians, ought to have been 
made a subject for medical care and treat- 
ment, rather than an object of the vengeance 
of the law. The conclusion necessarily fol- 
lowing from these disgraceful facts is that, 
in the punishment of crime, no_ political 
community has the right to take from the 
convict that which it cannot restore to him 
after his innocence of the crime of which he 
shall have been convicted may have been 
clearly established, or after he may have 
been shown to have been an irresponsible 
person. So that whatever may be said 
either in favor or in defence of capital pun- 
ishment, I consider this objection to it to 
be a decisive one, which ought to justify and 
to require its immediate abolition wherever 
it is now practiced. 

One of the most common arguments in 
favor of the death penalty is that it constitutes 
the most effectual deterrent to the commis- 
sion of the crime of murder which can _ pos- 
sibly be devised. Before considering whether 
or not this argument is in accordance with 
the truth, I will suggest that no man ought 
to be punished for any crime which he has 
committed simply for the purpose of deter- 
ring others from doing likewise, although 
his punishment may or may not produce 
that effect upon them. If any criminal 
deserves such treatment at all, it must be 
solely on his own account and not on that 
of others who have not yet committed any 
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Be- 
sides this, there is no conclusive evidence to 


offence deserving of the same penalty. 


prove that persons who commit murders or 
other crimes are always restrained from so 
doing by fear of the consequences of their 
acts upon themselves. There is little, if any 
reason to believe that murderers, as a class, 
ever think of the fate to which they sub- 
ject themselves on account of their crimes, 
until after these have been perpetrated by 
of the 
this remark, it is only necessary to call the 
fact that 
mediately following the executions of Dur- 
California, and of O’Neil in this 
Commonwealth, the public were horrified 
by the triple murder at Brookfield, Mass. ; 


them. As an illustration 


attention of the reader to the im- 


rant in 


and several others have occurred in various 
parts of the country since that day. Capital 
punishment, therefore, instead of preventing 
people from committing murder, appears 
to have precisely the opposite effect upon 
them; for when the State deliberately takes 
the life of one of its citizens, it thereby sets a 
bad example to all who are by Nature inclined 
to do likewise. The Government desires to 
impress upon the minds of the people, the 
sacredness of human life, and the atrocity of 
murder ; and this it does, or endeavors to do, 
by taking human life itself, thereby commit- 
ting the very crime which it condemns on the 
part of its citizens; for every execution is 
neither more nor less than a judicial murder ; 
and if every murderer were to be executed, 
that fact would only double the number of 
What can be 
more inconsistent and irrational than is this 


murders committed among us. 
practice? It can have no other effect upon 


the characters of men and women than to 


truth of | 





brutalize and to degrade them; for nothing 


which is absolutely repulsive to a_ refined 
and noble nature can be right or just. 

That these observations are in accordance 
with the experience of mankind wherever 
this mode of punishment has prevailed is 
evident to all who are familiar with criminal 
statistics, and with the literature bearing 


For instance, a writer in 
November, 


upon this subject. 
the Christian 
1847, on page 336 thereof, says: — 

“At the time when the mother country 


Examiner for 


punished capitally one hundred and sixty 
crimes, life was far less safe than it is at 
present. Under Henry the Eighth, seventy- 
two thousand thieves were hanged; and yet 
robbery upon the highways prevailed; and 
the suburbs of the principal cities were in- 
fested by mercenary assassins.” 

Similar assertions are made concerning 
other countries, by many writers on this 
subject, all of which have a decided ten- 
dency to prove that capital punishment is 
not an effectual barrier against the commis- 
sion of the crime of murder. This being 
the truth, it would appear to be displaying 
wisdom on the part of our legislators for 
them to learn something from the experi- 
ence of their fellow-men in this and in other 
parts of the world, and to inquire whether 
or not, a more rational and effectual means 
of suppressing this awful crime may be de- 
vised, than is the one now in force and in 
operation in most of the States of the 
Union. 

That the abolition of the death penalty 
does not increase the number of murders 
is most conclusively demonstrated wherever 
that experiment has been tried. The great 
empire of Russia dispenses with it; and 
there are no more murders committed there- 
in than there are in any other nation in 
proportion to its population; and the num- 
ber thereof is much less than it is in some 
other countries in proportion to their popu- 
lations where this barbarous practice pre- 
vails. Capital punishment was abolished by 
the State of Michigan in the year 1846, by 
the State of Rhode Island in the year 1851, 
by the State of Wisconsin in the year 
1853, and by the State of Maine in 1887; 
the official 
of the secretaries of each of those States, 


and according to reports 


there has been no increase, but rather a 


decrease in the number of murders com- 
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] 
mitted therein, since those years. Similar | 
facts in regard to foreign countries, might also | 
be presented were it necessary to do so; but 
these are sufficient to establish the proposi- 
tion for which I have contended and still con- 
tend, that the abolition of the death penalty 
wherever it now exists would not have a 
tendency to increase the number of murders 
committed therein. 

There are many other reasons which may 
be urged in opposition to this method of 
preventing the crime of murder, and of 
punishing murderers, only two of which do 
I care to notice at this time. I believe that 
our whole system of criminal legislation is 
based upon an erroneous conception of the 
true nature of man. It fails to take into 
consideration the fact that there is a vast 
diversity inthe mental and the moral con- 
stitutions of different individuals; and _ it 
makes no allowance whatever for the differ- 
ence in the circumstances by which they 
are surrounded. On the contrary, it estab- 
lishes an uniform rule of conduct for all of 
them, and holds each to the same degree of 
responsibility for its violation, just as though 
each had the same moral sense and the same 
strength of character. In support of this 
opinion it may be stated as a truth, of which 
all intelligent persons are well aware, that 
different people inherit from their ancestors 
widely different natures, for which they are 
in no wise responsible. One man is born 
of moral, refined, intellectual, and altogether 
superior parents; and another is born of 
parents who are directly opposite to the 
first mentioned ones in these respects. The 
former of these two men inherits a nature 
and a disposition which always prompt him 
to do right; and the latter inherits a na- 





ture and a disposition which almost always 
Again, the 


instigate him to do wrong. 
first mentioned man is usually surrounded | 
from his infancy throughout his life by the | 
most favorable influences which can _ be | 
brought to bear upon him, while the last- | 
mentioned one is surrounded through the 


same period by influences of a directly op- 
posite character. Is it not a self-evident 
proposition that there is a vast disparity in 
the degree of the moral accountability of 
these two individuals? and would not a 
murder committed by the former be a much 
greater crime than one committed by the 
latter? And if so, ought there not to be 
some difference in the kind and in the se- 
verity of the punishment to which these two 
persons ought to be subjected ? And yet 
the law as it now exists makes not the 
slightest discrimination in such cases as 
these; but, on the contrary, it holds these, 
and all other persons, to the same degree of 
responsibility, and subjects them to the 
same treatment. It assumes that all men 
are free moral agents, and are equally re- 
sponsible for their choice and for their con- 
duct. I hold, however, that man is xot a 
free moral agent, but that he acts under the 
influence of causes which he did not create, 
and is controlled by motives which exist in- 
dependently of him, and for which he is in 
no wise accountable, and that our criminal 
code ought to take this fact into considera- 
tion and to provide for it. 

I contend that the idea of vengeance which 
enters into all of our criminal legislation is 
not only based upon an erroneous concep- 
tion of the constitution of man, as has been 
already stated, but is also a relic of a barbar- 
ous age, and is altogether unworthy of the 
civilization and of the enlightenment of mod- 
ern society. Instead of considering murder- 
ers and other criminals as proper subjects 
for the visitation of cruel and revengeful 
chastisements, they ought to be regarded as 
abnormal or diseased persons, and treated 
accordingly. Instead of being hanged, elec- 
trocuted, or imprisoned for life at hard labor, 
they ought to be placed in reformatory in- 
stitutions, and employed at some useful oc- 
cupation; and the compensation for their 
services ought to be applied to the support 
of their families, or their dependents; and 
every possible means should be employed 
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to improve their moral natures instead of 
subjecting them to the brutal 
which they now receive in many of our 
State’s prisons and penitentiaries. When 
human nature shall be better understood by 


treatment 


our legislators, the present method of deal- 
ing with criminals will no longer be em- 
ployed, but will be superseded by a far wiser 
and better one. 

Of course, I do not profess to have ex- 
hausted this important topic, as that would 
be impossible in a single article. I think, 
however, that enough has been written to 
indicate that the present method of suppres- 





IMPUNITY OF 


NE of the most remarkable instances 

on record where the degree of impu- 

nity to which counsel are entitled in the ex- 
ercise of their profession came in question, 
occurred in the trial of John Cook, one of 
the regicides. He had 
general for the Commonwealth, during that 
solemn mockery of justice, when John Brad- 
shaw, serjeant-at-law, sat as judge upon his 
and in that capacity he had prayed 


acted as solicitor- 


king ; 
that speedy judgment might be pronounced 
against Charles I., whom he styled “the 
When tried for high 
treason, he adroitly attempted to excuse 
himself on the ground that he had no par- 
ticipation in the king’s death — not hav- 


prisoner at the bar.” 


ing formed part of the court which con- 
demned him, and having merely discharged, 
for his fee, the duty of a counsel. And to 
get rid of the objection that he had de- 
manded the judgment of the court which 
tried the king, he had recourse to the quib- 
ble, that his words ought to be taken zx mt- 
iore sensu, and that it should be presumed 
that perhaps he meant a judgment of acquit- 


tal! This is his argument, ‘‘ My Lord, when 


| 


sing the crime of murder is wholly irrational 
and ineffectual; and I sincerely hope that 
this question will be considered by the Legis- 
latures of those States in which the death 
penalty prevails, and that these bodies will 
ultimately be induced to repeal the existing 
statutes on this subject, to the end that the 
barbarous and inhuman practice which 
has prevailed therein for so many years 
may be and that a 
more humane and rational policy may be 
inaugurated, which will be in accordance 


speedily abolished, 


with modern civilization and _ enlighten- 
ment. 
COUNSEL. 


judgment is demanded, is it not two-fold, of 
acquittal or condemnation? If those that 
then were entrusted with the power of judi- 
cature, if they did not know any law to pro- 
ceed by to take away his majesty, then, de- 
manding their judgment, it doth not appear 
to be my judgment; and I refer it to the 
learned counsel, that counsel many times at 
the assizes and other courts have been sorry 
that the verdict have been given for their 
clients, when they have known the right lay 
on the other side, and so I might in this.” 
And with reference to his acts being only 
those of an advocate, and therefore inno- 
cent, he said, ‘‘ My lord, I humbly answer 
this, to that which 
part in the 


seems to be the most 


material indictment, that we 
did assume a power; my lords, I did not 
assume a power. I hope it will not be said 
that the counsel had any power; e/oguentia 
in the counsel, judicium in the judges, 
and veritas in the witnesses Ter- 
tullus, that eloquent orator, accused Paul; 
Paul answered for himself, and it is said, 
‘Festus being willing to do the Jews a 
courtesy he left Paul bound;’ it was not 
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the counsel that left him bound; his ma- 
jesty was never a prisoner to me, and I 
never laid any hands upon him; if any wit- 
nesses have spoke of any irreverence, I 
must appeal to God in that I did not in the 
least manner carry myself undutifully to his 
majesty, though one of the witnesses was 
pleased to say that I said these words: 
‘That there isa charge against the prisoner, 
at the “bar:’ 
at the bar; ’ 
tive word from me. 


it was not said the ‘prisoner 
there was not one disrespec- 
There is in a case 
in the third institute of my Lord Coke; it 
is to this purpose, that one wilfully and 
knowingly foreswore himself; the case was 
put to inveigle the court, and though the 
court does injustice upon a false oath, it is 
not injustice at all in the witness, it is per- 
jury in him; if there can be no injustice in 
a witness, much less a counsellor can be 
said to have his hand in the death of any, 
because he has no power at all. This must 
needs follow, that if it shall be conceived to 
be treason for a counsellor to plead against 
his majesty, then it will be felony to plead 
against any man that is condemned unjustly 
for felony. The counsellor is to make the 
best of his client’s cause, then to leave it to 
the court.” And again, ‘I must leave it to 
your consciences, whether you believe that 
I had a hand in the king’s death, when I 
did write but only that which others did 
dictate to me, and when I spoke only for 
my fee.” 

Sir Orlando Bridgman, however, the Lord 


| 


Chief Baron, in summing up the case to the 
jury, disposed of this ingenious defence by 
thus addressing the prisoner ; — “ Counsel 
cannot be heard against the king; you un- 
dertake to be counsel against the king in 
his own person and in the highest crime; 
if the counsel at the bar in behalf of his 
client should speak treason, he went beyond 
his sphere; but you did not only speak 
(but acted) treason. You said you used 
not a disrespective word to the king; truly, 
for that you hear what the witnesses have 
said: you pressed upon him; you called it 
a delay; you termed him not the king, but 
the prisoner at the bar, at every word. You 
say you did not assume an authority; it is 
an assumption of authority if you counte- 
nance or allow of their authority.” 

Cook was found guilty, and when brought 
up for judgment he made a last desperate 
effort to get off by the same plea. Being 
asked what he had to say why the court 
should not pronounce judgment upon him 
to die, according to law, he urged two ob- 
jections to the indictment, which were over- 
ruled, and he then said, 

‘“‘T say it was professionately.” 

Lord. Chief Baron.— That hath been 
overruled already; we have delivered our 
opinions; the profession of a lawyer will 
not excuse them or any of them from trea- 
son, and this hath been overruled, and is 
overruled again.” 

So Cook suffered the death of a traitor, 
and was hanged. 











9d 


The Green Bag. 





THE ROMANCE OF THE OLD REPORTS. 


By Francis J. Hacan. 


N English author has lately labored to 

show that Blackstone, like another black 
individual, is not as black as he is painted. 
To perform the same task, however feebly 
and incompletely, for those treasures of truth 
and justice, those invaluable repositories of 
our rights and wrongs, the old reports and 
commentaries shall be to me a labor of 
love. 

The law is pre-eminently a science of prec- 
edents. A 
authority for all future cases in which the 
facts are analogous, and even equity is -as 
firmly bound by precedents as the pagan 
The 
necessity of preserving authentic records of 
judicial proceedings for future guidance was 
recognized in the earliest ages, and those 


solemn decision becomes an 


gods were by the decrees of destiny. 


documents to-day are among the oldest ex- 
tant. 
merely rest upon an idle veneration for an- 
tiquity. The abstract and eternal principles 
of right are forever the same whether en- 
cumbered by the oppressive appendages of 
feudal tenures or applied to the refinements 
of modern property, and we are compelled 
to go back to them for the authority by 
which we enjoy our most valued privileges 
and prerogatives. The man of general cul- 
ture, as well as the legal student, will find in 
them an abiding charm, the tragedian, ma- 
terials for his loftiest lucubrations, the his- 


Their claim upon our notice does not 


torian, authentic memorials of their time, and 
the defamer of the law a speaking contra- 
diction in the unbending integrity and lofty 
morals with which the courts were inspired. 
Dry, abstract and uninteresting as the law is 
said to be, the man of imagination will find the 
old reports abounding in pathetic incidents, 
displays of deep feeling and soul-subduing 
situations. With an untiring spirit they have 
painted, in all their multiform manifestations, 


triumphant truth and hideous hydra-headed 
wrong, but painted them with such art, such 
dextrous skill, in colors softening so deli- 
cately down, that Justice herself is puzzled 
to tell where the separate hues begin or end. 
The man who believes himself hurt by his 
neighbor’s tongue will labor long and wisely 
before he finds out whether he be really 
hurt or not. 

They contain the most authoritative evi- 
dence of those customs and usages which 
constitute our common law and upon which 
the whole system of our jurisprudence is 
based, which have stood the test of time, 
and are destined to guide the most distant 
posterity. Those customs and usages have 
come down to us through all the vicissitudes 
of change, conquest, subjugation and rebel- 
lion; they have perpetually prevailed under 
the painted Britons, the military despotism 
of the Romans, the forays of Picts and Scots, 
the incursions of Danes and Angles, the 
Heptarchy of the Saxons and the conquest 
of the Normans. They were not the work 
of a single man or nation. They were the 
gradual growth of many centuries and were 
established by many precedents until they 
became principles “to which the memory of 
man runneth not to the contrary.” 

Who were the reporters and preservers of 
the prehistoric precedents ? 

Our law is a venerable institution and its 
foundations rest in the past deeper than we 
can penetrate, but by the few feeble rays of 
historic light we dimly discern, enshrouded 
in the mist of the dawn, a mysterious race 
of reporters—the Druids. I hazard a bold 
hypothesis, but it is historically tenable. 
In his commentaries Czesar informs us that 
the administration of the laws was entrusted 
to the Druids, as well as the matters of their 
Their 


mysterious faith. religious tenets 
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could not be committed to writing, but they 
were permitted to preserve their precedents 
for the dispatching and deciding public and 
private causes. ‘ Grecis literis utuntur,” 
says Cesar. They used the Greek language 
in order to conceal their meaning from the 
common herd. The Egyptian priests, with 
their paragraphs of pictures, did not more 
effectually conceal the sacred secrets of their 
craft from the profane illiterate. Let those 
who rail at the canting hypocrisy of the law, 
in clinging to antedated forms and ceremo- 
nies, and in mystifying their meaning in 
an idle jargon —let them find in this monu- 
ment of the ages, in this wisdom of the past, 
a refutation of their silly objections and a 
noble precedent for the great principle to 
which it still clings. In further support of 
its antiquity I cite Strabo, Pliny and Ju- 
venal. 

In historical sequence it is a long leap 
from Cesar to Alfred, from the Druids to 
the Demboc, and in comparison that relic 
seems like a thing of yesterday, although 
antiquarians have pronounced it the most 
ancient record now extant. Such a consider- 
ation gives us an overwhelming idea of the 
venerable antiquity of our law. In the pres- 
ence of such facts the Wittenagemote is no 
longer a convocation of ghosts, the genius of 
the Heptarchy arises from the realm of 
shadows and we see the sails of Czsar 
hovering off the shores of Kent. The year 
books were begun by royal reporters ap- 
pointed by Edward II., and are preserved 
with religious zeal, but no man knows their 
contents. You may as well attempt to con 
the cuneiform inscriptions of old Chaldaa— 
to tell us what language Rameses’ mummy 
spoke, what means the mystic crocodile — 
as hope to gather their purport, to play the 
(Edipus to their sphinx-like riddle, for the 


year books were written in the deadest of all 


mongrel languages, the Norman-French. 
They have never been translated, and never 
will be. 


The original Latin of Glanville, Dyer, 





and Bracton and the other ancients has been 
translated, but the uninitiated will appre- 
hend the sense as easily as would the eye- 
less Samson. The Egyptian priests, the 
Hebrew scribes, the Gaulish Druids, never 
preserved their sacred mysteries with more 
inviolate safeguards than these conservators 
of the law. How profound the craft! how 
deep and inscrutable! what subtilty, what 
occult wisdom enshrouded these “ fictions 
of the law!” Even the lion and unicorn, ram- 
pant upon the title page, seem to bear in 
their ingenuous faces an expression of wonder 
and awe at the mystery whose portals they 
guard. 

Caligula had the laws of Rome written in 
small characters and hung up so high that 
their dread purport was not known until the 
unfortunate who violated them suddenly 
found himself possessed of their meaning, and 
the award of his obtuseness. These ancient 
sages placed their edicts so far above the ap- 
prehension of common minds that they were 
equally beyond reach for available purposes. 
In the later writers, however, there is much 
less of this complexity and technicality. The 
protracted processes of law, with their wilder- 
ness waste of words, their tautology, their 
tortuous twists and sinuosities, their incipien- 
dum, dubitendum, puzzliendum, and replica- 
tion without endum, are gradually reduced 
to the simple elements of common sense, 
and lawyers may be ultimately inspired with 
due respect for the labors of Lindley Mur- 
ray upon the Queen’s English, quit calling it 
manslaughter when a woman is killed, and 
otherwise refrain from confounding cases and 
genders. 

There are many absurdities in the old re- 
ports. In the chancery case of Narty 7. 
Duncan the costs amounted to $10,000 be- 
fore it was decided which party was liable to 
whitewash a sign. Sir George Rose proved a 
very unique reporter. During the chancel- 
lorship of Lord Eldon, who was noted for 
procrastination, and in doubtful cases fre- 
quently retained counsel for twenty years, 
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Rose entered the proceedings upon record in 
the following pithy lines: 

Mr. Leach 

Made a speech 

Angry, neat, but wrong; 

Mr. Hart, 

On the other part, 

Was heavy, dull, and long ; 

Mr. Parker 

Made the case darker 

Which was dark enough without : 

Mr. Cook cited his book, 

And the Chancellor said: «+I doubt.” 

The heirs of Sir Thomas Talbot began a 
suit for property in Gloucester in the reign 
of Edward IV. and finally compounded it in 
that of James I. after a continued litigation 
of 120 years. Nor was this an exceptional 
instance. Richard, Earl of Warwick, mar- 
ried Elizabeth Berkely, and a suit for the 
lordship was instituted in 1609. For the 
next fifty years resort was had with varying 
success to arms and to law, when hostilities 
ceased and the law was allowed to take its 
course for 190 years and the suit was then 
decided. 

The case of Hales v7. Petit— which ap- 
pears among the records of Trinity term, 3 
Elizabeth, Rot. 921 —throws much light up- 
on the construction of Act V. in Hamlet, 
and I am confident that a careful perusal of 
the report will compel the conviction that 
the idea for Scene 1 was obtained from this 
The play was written shortly after the 
case was tried, the resemblance is palpable, 


case. 


all the circumstances are conclusive and the 
colloquy between the grave-diggers bears a 
ludicrous similarity to the arguments of the 
counsel and was probably intended as satire 
or burlesque. 

Sir James Hales died the death of Ophelia, 
and, according to the old English law, sui- 
cide was a felony, subjecting the offender to 
At the coro- 
ner’s inquest “ it was presented that the afore- 


a forfeiture of his possessions. 


said Hales, not having God before his eyes, 
but seduced by the arts of the devil, volun- 
tarily entered into the said river and himself 








therein feloniously drowned.” In Hamlet the 
clown asks, “Is she to have a Christian 
burial that seeks her own salvation?” The 
second clown replies, ‘*‘ The coroner hath set 
on her and finds it Christian burial. 
here lies the point. If I drown myself wit- 
tingly it argues an act, and an act hath three 
branches: it is to act, to do, and to perform, 
argal, she drowned herself wittingly.” A 
similar train of reasoning brings the lawyers 
to the conclusion that Sir James Hales 
drowned himself wittingly. ‘ Sir James Hales 
was dead, and howcame he to his death?” It 
may be answered by drowning. And who 
drowned him? Sir James Hales. So that 
Sir James Hales being alive, caused Sir James 
Hales to die; argal the act of the living man 
The cause 


For 


was the death of the dead man. 
of the death is the act done in the party’s 
lifetime. And Walsh said that the act con- 
sists of three branches: ‘‘ To imagine, to re- 
solve, and to perform.” 

From similar postulates the clown draws 
the absurd conclusion * Argal, he that is not 
guilty of his death shortens not his own life,” 
and very gravely assures us “this is coro- 
ner’s-quest law.” Depend upon it, that scene 
is not a mere meaningless bandying of wit 
but had a local bearing and _ signification 
which was appreciated by those for whom 
it was written. It is difficult to decide which 
is the absurd _ subtile 
finesse of the lawyers, in the report, or the 
blundering satire and wit of the clown in the 
play. 
plicity in Donnelly’s plot to disenthrone the 
bard of Avon, but the circumstantial evi- 


most ludicrous, the 


I trust I shall be acquitted of com- 


dence favors the pretensions of the lawyer- 
philosopher, and its weight cannot be dissi- 
pated by pleading the universality of the 
Shakesperean genius. Genius reveals fun- 
damental truth, but does not impart particu- 
lar facts. 
this as well as his other plays and the accu- 


The legal knowledge evinced in 


rate use of technical terminology could only 
The 
evidence of the old reports compels the con- 


come from proficiency in the science, 
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viction that those sublime creations eman- 
ated from a lawyer’s brain, and stronger testi- 
mony than the arithmetical ravings of Igna- 
tius Donnelly concedes their paternity to 
Bacon. 

To him who reads aright, the old reports 
are the realms of romance, and in them we 
see displayed human nature in its broadest 
and most characteristic phases. True his- 
tory peoples the past, not with puppets, but 
with living, acting, breathing men, toiling, 
impassioned, intrenched in their customs, 
their faults and follies, their grandeur and 
their littleness. 
and. mutilated speeches of the rough old 
roundhead, Carlyle followed from the farm 
to the Protector’s throne and discovered 
beneath the schemer quite another Crom- 
well, a strange, incomprehensible anomaly, a 
great genius travailling with the troubled 
reveries of a melancholy imagination, a man 
who had been victor and vanquished, out- 
cast and king, who had heard the applause 
and curses of the world, and upon whose 
heart had fallen ‘all the nights and moons 
of failure and success.” 

In those strange shapes embossed onstone, 
the geologist beholds the fossil remains of a 
being which perished ages ago. He reads 
these records of the past, and peoples prime- 
val epochs with unimaginable’ monstrosi- 
ties. The old reports are our fossils, and 
in a similar manner we may recreate the 
existence of which these lifeless wrecks 
tell. 

Reverently let us approach the ponderous 
tomes white with the collected dust of yester- 
days. What weighty learning is condensed, 
compressed and conserved in the musty 
manuscript. The shelves can scarce sus- 
tain the weight. How rich in thoughts, how 
fertile in fancies, are these faithful records of 
the past! As they stand there in the waning 
light, the sages of long departed time rise 
silently as exhalations from their tombs. 
Dyer, Plowden, Hobart, Yelverton, Saun- 
ders — 


With a few meager letters | 














‘A mighty spirit host, they come 

From every age and clime. 

Above the buried wrecks of years 
They breast the tide of time ; 

And in their presence chamber here 
They hold their regal state, 

And round them throng a noble train, 
The gifted and the great.” 

Notes of sweetest sound assail the ear; 
tis Justice tinkling her golden scales, and at 
the sibyl’s conjuration the shades come troop- 
ing around us to play again their parts, to 
fret and strut their hour upon the stage, to 
enact again, ‘‘ The little competitions, factions 
and debates of mankind.” From the re- 
motest realms of the real they come, to body 
forth upon this stage all the scenes that lie 
between the morn of laughter and the night 
of tears; to produce the false and true, the 
careless shallows and the tragic deeps of 
human life. With magic power the old re- 
ports invoke the past, steel clad and barbed 
with iron, floating with plumes and knightly 
bannerets, streaming with gay baldrics, and 
flashing with helmet crests —the past of 
chivalry and romance. We see the Gothic 
castle, with its bristling barbicans and mighty 
arches; we see the bold baron and the rude 
retainer, the pride of nobles and the pain of 
serfs, the glory and the grief of feudal life. 

The Forest laws call up the shade of Gurth, 
the swineherd, scarce elevated above his 
grunting charge; the bells of folly jingle in 
the breeze, and “ motley’s the only wear.” 
Unconsciously we sigh for the days of the 
picturesque when the: life of a man was of 
less account than the life of a deer; when 
a bishop could be slain for 8,000 thrymsz 
(or 150 pounds sterling), and even the privi- 
lege of killing a king could be purchased for 
500 pounds. 

Simple, sylvan days, when the red deer 
strayed along the dells of Merrie England, 
the outlaw bent his bow beneath the beech 
trees’ dappled shade, or the king and nobles 
rode their careless chase. The old reports 
are ‘“‘an abstract chronicle” of these times, 
and the wildest, opium-engendered ravings 
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of phantasmagoric fancy are tame beside 
these bloody tales of iron life. They area 
transcript of contemporary manners, and 
display the secret impulses of the heart, and 
convulsions and apathies of life, the wavy 
turmoil of nature. 
well as of law might be learned from the oid 
The miserable man of lies, with 
his ears clipped close to the skuli, preaches 
the gospel of truth, and Cranmer, burning 
at the stake, smiles through the flames upon 
passing generations, a glorious martyr. 


Many a lesson of life as 


reports. 


In judicial history, plainer than in any 
other department of human affairs, from the 
first page of Dyer to the reporter of to-day, 
from the iron times of the Tudors to the 
present hour, we may trace the manumis- 
sion of mankind from intellectual and social 
slavery —we may mark each step along 
the pathway of progress, liberty and enlight- 
enment. 

Wager of Battle and War, Sanctuary and 
Ordeal, the Stocks and the Pillory, the Stake 








and the Rack, the Headsman, the Gibbet, 
the Tower and Tyburn, one by one the evils 
of the world are passing away; one by one 
the ramparts reared around the restless activ- 
ities of mankind by superstition and conser- 
vatism have been surmounted, and soon the 
few which yet remain will add their ruins to 
the old-world wreck of barbarism, myth- 
ology and intolerance. This development 
in the old reports is correlative with the 
growth and culture of man, and the law as 
it stands to-day is the thought of ages grown 
into axioms, receiving the unanimous ver- 
dict of the and the moral nature. 
This revelation of truth, this evolution of 
our nobler nature, this gradual progression 
toward humanity and Christianity, runs 
through the ages of the world like Lethe 
through Hades. In that stream of oblivion 
the generations drown their sorrow and their 


reason 


sins, and with renewed ardor, bursting the 
bonds of ignorance, press onward to the era 
of universal enlightenment, love and liberty. 














YLIM 


Courts and Legislatures Upon Labor Questions. 103 





THE TRUE ATTITUDE OF COURTS AND LEGISLATURES UPON LABOR 
QUESTIONS. 


By FREDERIC J. STIMSON. 


OWEVER much one may have studied 
the subject, to be asked what is to be 
the ultimate outcome of the labor “‘ question,” 
and what changes are likely to be effected in 
our laws, or even to be asked what changes 
should be made, disposes one to some mod- 
esty in the reply. As, however, the space 
allowable to an article in this magazine dis- 
poses of the possibility of making more than 
a mere statement of opinion or a series of 
random guesses at future facts; and on the 
legal maxim that is, perhaps, the wisest of all 
that are practiced by counsellors-at-law, viz., 
when you give your client an opinion never 
to give him your reasons, — it is not so im- 
possible to comply with the courteous re- 
quest of the editor of the GREEN BAG. 
Perhaps a brief statement of ‘‘ where we are 
at” on the subjects of labor legislation and 
our judicial treatment of the questions there- 
in embodied, with a guess as to the next 
steps to be taken, would not be wholly un- 
instructive, to the writer, if not to the reader. 
There is a certain satisfaction in formulating 
one’s ideas, if only as a working hypothesis. 
Leaving out always the vexed question of 
what those who agitate it are usually pleased 
to term ‘‘Government by Injunction” —a 
phrase in itself a beautiful instance of the 
petitio principii — | think it would be quite 
clear to any one who made a thorough 
study of laws and decisions upon labor 
matters, that the two next great matters to 
be decided are the questions which it is 
hardly too broad a phrase to entitle (1) the 
question of liberty to labor, and (2) the 
question of excellence or due reward. By 
the latter we mean the question whether the 
employer is to be allowed to pay his help 
according to their merit, and to pay for the 
output of the work according to its value. 





The institution of the trades-unions has 
been finally and completely recognized, both 
by court decisions and by statute in this 
country and in England; that may be said 
to be, in labor matters, the great achieve- 
ment of the Nineteenth Century. The first 
question of the Twentieth will be, how far 
the trades-unions are to exercise their en-' 
ergies. At first they were benevolent or- 
ganizations; secondly, they became defen- 
sive organizations, acting in the interest of 
labor. Their scope in this stage already 
comprises the “collective bargain,” and the 
simple strike, upon the question of reduction 
of wages alone. Thirdly, they are becom- 
ing offensive organizations. To this stage 
belongs the development of the boycott, 
and of the strike directed, not for the partic- 
ular improvement of the individuals strik- 
ing, but for the general improvement of 
fellow-laborers of their own trade; or, a 
step further yet, for the special improvement 
of certain particular laborers, in their own 
trade or out of it, but not of the persons 
striking, themselves. These three stages of 
the labor combination clearly mark a possi- 
ble three different attitudes on the part of 
the courts or even of statutes, should statutes 
seek, as they might conceivably do, to dis- 
criminate between legal and illegal strikes 
and boycotts rather than merely ignore the 
subject. They now commonly do this; or 
else, in general terms, baldly provide that 
all peaceable strikes are lawful, as is the 
case in some State laws. The carrying of 
the position that the first kind of strike— 
that is, a strike for the immediate benefit of 
the persons striking — is always lawful, was 
the achievement of the last half of the Nine- 
teenth Century. The carrying of the posi- 
tion that the second kind of strike is lawful 
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— that is, a strike or labor combination (for 
it is always the combination to strike or the 
threat of a strike that may be unlawful, not 
the mere leaving work by individuals) for 
the general benefit of laborers of the same 
class, but where the persons striking have 
no personal grievance —is still in doubt. 
A few courts,—usually Federal circuit 
courts, but not yet the Supreme court — 
and a few judges, such as Harlan of the 
Supreme court and Holmes of this State, 
have squarely taken this position. The pro- 
bability may be said to be that in the next 
few years both the Federal courts and the 
State courts of the manufacturing States will 
come to it, though the State courts of the 
South and West may lag behind. The third 
and last stage—that of holding lawful a 
strike or labor combination made for any 
purpose whatever, such as the private benefit 
of strangers to the strike or boycott; or, 
stronger yet, the special injury of the em- 
ployer, or parties stranger to the strike, such 
for instance, as non-union men seeking em- 
ployment, — has as yet.neither been reached 
nor recommended save in a few obiter dicta 
of minority opinions which have since been 
overruled on appeal. It would seem that 
this stage should never be reached; and the 
probability is that it will not be. This last 


| 
| 
| 
| 
| 





stage is identical in its law with the case of | 


the boycott, and it results from this, if I am 
right, that the boycott is always illegal. 


There is undoubtedly a growing opinion that | 


the common law of conspiracy should so be 
changed that the motive of the combination 
to injure a person, or class of persons, should 
not make the parties to the combination 
liable criminally or civilly, unless in pursu- 
This 
principle has been embodied in the statutes 
of two or three States, and notably in the 
recent English statute, which, however, ap- 


ance of it they commit criminal acts. 


plies specifically and solely to labor ques- 
tions, and, therefore, might be unconstitu- 
tional in most of the States of this country 


as class legislation. Personally, the writer 


believes that this common law of con- 
spiracy embodies a valuable principle, and 
one which it would be dangerous in more 
ways than can now be foreseen to abrogate 
by statute or by judicial decision. 

But trades-unions having been thus thor- 
oughly legalized, and by their action having 
brought about the recognition of the perfect 
legality of the strike, at least in some cases, 
they are now taking a position which, if not 
a false one, is at least contrary to the sane 
order of things in general. - Organized labor 
in this country, if not in England, appears 
to be fairly committed to the principle that 
every man in the same grade of labor should 
be paid the same wage without regard to his 
excellence or experience; for instance, that 
a.man just promoted from the place of fire- 
man to run a “ shirt-tail” engine, should at 
once receive the same wages as an experi- 
enced engineer of the New York and Chicago 
Limited Express; and, failing that, should 
enforce his claim against the railroad em- 
ploying him by all the strength of the labor 
organization, and even indirectly, by means 
of the ‘sympathetic strike” against other 
corporations. In other words, that the wages 
of the competent, or even of the specially 
skilled, should be levelled down to the value 
of the work of the lowest in ability. The 
“piece-work” principle also, which appar- 
ently was one of the matters fought over 
in the late great engineers’ strike of England, 
In the opinion 
of the writer both these principles are radi- 
cally false and wrong, counter to the scheme 
of things, dangerous to the society enforc- 
ing them, and if brought about either by 
organized labor through the means of strikes 


is a closely related question. 


and boycotts, or by the state, by means of 
statutes, will cripple the industries of the 
state adopting them and hopelessly damage 
or discredit the trades-unions for long years 
to come, as well as the principle of organiz- 
ed labor itself. As we have said above, a 
strike to enforce either of these principles is 
not illegal, and therefore we must hope from 
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the good sense of labor unions that they 
will ultimately take a more enlightened at- 
titude on this point, and from the State that 
it will lend no aid or sanction to this position 
through its legislation. 

The same thing may, I believe, be said of 
the non-union labor question. This is prob- 
ably the next concrete issue to be fought 
over in this country. But one State (Mis- 
souri) has yet, through its Supreme court, 
squarely decided both that a strike or boycott 
against the employment of any particular 
man or men is a conspiracy, and that a stat- 
ute permitting such a strike, or preventing 
the employer from employing non-union 
labor if he prefer it, or discharging union 
labor if they refuse to work with non-union 
labor is unconstitutional.! There are, of 
course, decisions of zés¢ prius courts on this 
subject; notably the recent one of Judge 
Richardson in Massachusetts. Whether, 
however, these matters should always be 
gone into on the equity side, and injunctions 
employed rather than suits for damages or 
ordinary police remedies, is a question, as 
we said above, to be omitted from this 
article. 

The intimidation statutes —that is, statutes 
making it a petty criminal offence for an 
individual by threats or physical force, if 
not by discharge or strikes, or boycotts, or 
blacklists, to prevent another citizen from 
working, or to impede him in his duties — 
now exist in nearly half the States, and will 
and should be enacted in most of the others, 
even including the South; these statutes 
being of an individualistic, not a socialistic, 
nature, and consequently not obnoxious to 
southern legislators. In short, the absolute 
freedom of contract, or at least of the labor 
contract, already vindicated in most of the 
courts, and by many of the legislatures of the 
United States, will probably establish itself 
as a general principle throughout the coun- 
try, submitting, if at all, to such slight 
restrictions or regulation as police consid- 

I State v. Julow, 31 S. W. (Mo.) 781. 





erations may demand, such as the weekly- 
payment law recently sustained by the 
Supreme court of Massachusetts. 
Reasonable factory acts should be adopted 
throughout the Union, and reasonable regu- 
lations of the hours of labor of minors, women 
and children employed in commercial and 
industrial pursuits; but pending some catch- 
ing up by the rest of the procession, Massa- 
chusetts should be content to “ mark time.” 
It would be curious to see a map—and if 
the GREEN BaG had an artist I would print 
one—of that kind which shows the States 
upholding the principle in white; States 
partially adopting it in gray; and States 
without it entirely in black. Had we such 
a map, in which the States having a fifty- 
eight-hour law for women and children in 
factories were represented in white, those 





having a sixty-hour per week law in gray, 
and those having no limitation in black, 
such a map would show Massachusetts as 
one white spot with its fifty-eight-hour law; 
all surrounding New England, the Middle 
States, Maryland, Ohio and the Northwestern 
States up to Minnesota, would be gray, while 
(except Louisiana and Maryland), the entire 
South beyond Mason and Dixon’s line and 
the far West, including even Iowa, Kansas 
and Nebraska, and among the New England 
States, Vermont, would be black; while even 
in Maryland the law only applies to girls 
under sixteen. South Carolina and Georgia 
would be very dark, not black, as they do 
prohibit persons under - twenty-one from 
working any longer day than from sunrise to 
sunset, or,in certain factories, more than sixty- 
six hours per week. Instead of devoting their 
energies to the false position of molesting 
non-union labor, or denying employers the 
right to properly reward excellence when 
they find it, trades-unions would be much 
better employed in devoting their surplus 
energies to the bringing of the South and 
West into line as to some sort of restriction 
of women and child-labor in factories, and 
regulation of their health, morals and gen- 
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of phantasmagoric fancy are tame beside 
these bloody tales of iron life. They are a 
transcript of contemporary manners, and 
display the secret impulses of the heart, and 
convulsions and apathies of life, the wavy 
turmoil of nature. Many a lesson of life as 
well as of law might be learned from the old 
reports. The miserable man of lies, with 
his ears clipped close to the skuli, preaches 
the gospel of truth, and Cranmer, burning 
at the stake, smiles through the flames upon 
passing generations, a glorious martyr. 

In judicial history, plainer than in any 
other department of human affairs, from the 
first page of Dyer to the reporter of to-day, 
from the iron times of the Tudors to the 
present hour, we may trace the manumis- 
sion of mankind from intellectual and social 
slavery—we may mark each step along 
the pathway of progress, liberty and enlight- 
enment. 

Wager of Battle and War, Sanctuary and 
Ordeal, the Stocks and the Pillory, the Stake 


| and the Rack, the Headsman, the Gibbet, 





the Tower and Tyburn, one by one the evils 
of the world are passing away; one by one 
the ramparts reared around the restless activ 

ities of mankind by superstition and conser 

vatism have been surmounted, and soon the 
few which yet remain will add their ruins to 
the old-world wreck of barbarism, myth 

ology and intolerance. This development 
in the old reports is correlative with the 
growth and culture of man, and the law as 
it stands to-day is the thought of ages grown 
into axioms, receiving the unanimous ver- 
dict of the reason and the moral nature. 
This revelation of truth, this evolution of 
our nobler nature, this gradual progression 
toward humanity and Christianity, runs 
through the ages of the world like Lethe 
through Hades. In that stream of oblivion 
the generations drown their sorrow and their 
sins, and with renewed ardor, bursting the 
bonds of ignorance, press onward to the era 
of universal enlightenment, love and liberty. 
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THE TRUE ATTITUDE OF COURTS AND LEGISLATURES UPON LABOR 
QUESTIONS. 


ty Peeper |. Sivan. 


| |‘ IWEVER much one may have studied 
the subject, to be asked what is to be 
the ultimate outcome of the labor “ question,” 
and what changes are likely to be effected in 
our laws, or even to be asked what changes 
should be made, disposes one to some mod- 
esty in the reply. As, however, the space 
allowable to an article in this magazine dis- 
poses of the possibility of making more than 
a mere statement of opinion or a series of 
random guesses at future facts; and on the 
legal maxim that is, perhaps, the wisest of all 
that are practiced by counsellors-at-law, viz., 
when you give your client an opinion never 
to give him your reasons, — it is not so im- 
possible to comply with the courteous re- 
quest of the editor of the GREEN Bac. 
Perhaps a brief statement of ‘‘ where we are 
at” on the subjects of labor legislation and 
our judicial treatment of the questions there- 
in embodied, with a guess as to the next 
steps to be taken, would not be wholly un- 
instructive, to the writer, if not to the reader. 
There is a certain satisfaction in formulating 
one’s ideas, if only as a working hypothesis. 
Leaving out always the vexed question of 
what those who agitate it are usually pleased 
to term ‘‘Government by Injunction” —a 
phrase in itself a beautiful instance of the 
petitio principit — 1 think it would be quite 
clear to any one who made a thorough 
study of laws and decisions upon labor 
matters, that the two next great matters to 
be decided are the questions which it is 
hardly too broad a phrase to entitle (1) the 
question of liberty to labor, and (2) the 
question of excellence or due reward. By 
the latter we mean the question whether the 
employer is to be allowed to pay his help 
according to their merit, and to pay for the 
output of the work according to its value. 





The institution of the trades-unions has 
been finally and completely recognized, both 
by court decisions and by statute in this 
country and in England; that may be said 
to be, in labor matters, the great achieve 
ment of the Nineteenth Century. The first 
question of the Twentieth will be, how far 
the trades-unions are to exercise their en 
ergies. At first they were benevolent or- 
ganizations; secondly, they became defen- 
sive organizations, acting in the interest of 
labor. Their scope in this stage already 
comprises the “ collective bargain,” and the 
simple strike, upon the question of reduction 
of wages alone. Thirdly, they are becom- 
ing offensive organizations. To this stage 
belongs the development of the boycott, 
and of the strike directed, not for the partic- 
ular improvement of the individuals strik- 
ing, but for the general improvement of 
fellow-laborers of their own trade; or, a 
step further yet, for the special improvement 
of certain particular laborers, in their own 
trade or out of it, but not of the persons 
striking, themselves. These three stages of 
the labor combination clearly mark a possi- 
ble three different attitudes on the part of 
the courts or even of statutes, should statutes 
seek, as they might conceivably do, to dis- 
criminate between legal and illegal strikes 
and boycotts rather than merely ignore the 
subject. They now commonly do this; or 
else, in general terms, baldly provide that 
all peaceable strikes are lawful, as is the 
case in some State laws. The carrying of 
the position that the first kind of strike— 
that is, a strike for the immediate benefit of 
the persons striking — is always lawful, was 
the achievement of the last half of the Nine- 
teenth Century. The carrying of the posi- 
tion that the second kind of strike is lawful 
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— that is, a strike or labor combination (for 
it is always the combination to strike or the 
threat of a strike that may be unlawful, not 
the mere leaving work by individuals) for 
the general benefit of laborers of the same 
class, but where the persons striking have 
no personal grievance —is still in doubt. 
A few courts,—usually Federal circuit 
courts, but not yet the Supreme court — 
and a few judges, such as Harlan of the 
Supreme court and Holmes of this State, 
have squarely taken this position. The pro- 
bability may be said to be that in the next 
few years both the Federal courts and the 
State courts of the manufacturing States will 
come to it, though the State courts of the 
South and West may lag behind. The third 
and last stage—that of holding lawful a 
strike or labor combination made for any 
purpose whatever, such as the private benefit 
of strangers to the strike or boycott; or, 
stronger yet, the special injury of the em- 
ployer, or parties stranger to the strike, such 
for instance, as non-union men seeking em- 
ployment, — has as yet neither been reached 
nor recommended save in a few obiter dicta 
of minority opinions which have since been 
overruled on appeal. It would seem that 
this stage should never be reached; and the 
probability is that it will not be. This last 


stage is identical in its law with the case of 


the boycott, and it results from this, if I am 
right, that the boycott is always illegal. 
There is undoubtedly a growing opinion that 
the common law of conspiracy should so be 
changed that the motive of the combination 
to injure a person, or class of persons, should 
not make the parties to the combination 
liable criminally or civilly, unless in pursu- 
ance of it they commit criminal acts. This 
principle has been embodied in the statutes 
of two or three States, and notably in the 
recent English statute, which, however, ap- 
plies specifically and solely to labor ques- 
tions, and, therefore, might be unconstitu- 
tional in most of the States of this country 
Personally, the writer 


as class legislation. 





believes that this common law of con- 
spiracy embodies a valuable principle, and 
one which it would be dangerous in more 
ways than can now be foreseen to abrogate 
by statute or by judicial decision. 

But trades-unions having been thus thor- 
oughly legalized, and by their action having 
brought about the recognition of the perfect 
legality of the strike, at least in some cases, 
they are now taking a position which, if not 
a false one, is at least contrary to the sane 
order of things in general. Organized labor 
in this country, if not in England, appears 
to be fairly committed to the principle that 
every man in the same grade of labor should 
be paid the same wage without regard to his 
excellence or experience; for instance, that 
a man just promoted from the place of fire- 
man fo run a “ shirt-tail” engine, should at 
once receive the same wages as an experi- 
enced engineer of the New York and Chicago 
Limited Express; and, failing that, should 
enforce his claim against the railroad em- 
ploying him by all the strength of the labor 
organization, and even indirectly, by means 
of the ‘ sympathetic strike” against other 
corporations. In other words, that the wages 
of the competent, or even of the specially 
skilled, should be levelled down to the value 
of the work of the lowest in ability. The 
“‘piece-work ” principle also, which appar- 
ently was one of the matters fought over 
in the late great engineers’ strike of England, 
is a closely related question. In the opinion 
of the writer both these principles are radi- 
cally false and wrong, counter to the scheme 
of things, dangerous to the society enforc- 
ing them, and if brought about either by 
organized labor through the means of strikes 
and boycotts, or by the state, by means of 
statutes, will cripple the industries of the 
state adopting them and hopelessly damage 
or discredit the trades-unions for long years 
to come, as well as the principle of organiz- 
ed labor itself. As we have said above, a 
strike to enforce either of these principles is 
not illegal, and therefore we must hope from 
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the good sense of labor unions that they 
will ultimately take a more enlightened at- 
titude on this point, and from the State that 
it will lend no aid or sanction to this position 
through its legislation. 

The same thing may, I believe, be said of 
the non-union labor question. This is prob- 
ably the next concrete issue to be fought 
over in this country. But one State (Mis- 
souri) has yet, through its Supreme court, 
squarely decided both that a strike or boycott 
against the employment of any particular 
man or men is a conspiracy, and that a stat- 
ute permitting such a strike, or preventing 
the employer from employing non-union 
labor if he prefer it, or discharging union 
labor if they refuse to work with non-union 
labor is unconstitutional! There are, of 
course, decisions of zs prius courts on this 
subject; notably the recent one of Judge 
Richardson in Massachusetts. Whether, 
however, these matters should always be 
gone into on the equity side, and injunctions 
employed rather than suits for damages or 
ordinary police remedies, is_a question, as 
we said above, to be omitted from this 
article. 

The intimidation statutes — that is, statutes 
making it a petty criminal offence for an 
individual by threats or physical force, if 
not by discharge or strikes, or boycotts, or 
blacklists, to prevent another citizen from 
working, or to impede him in his duties — 
now exist in nearly half the States, and will 
and should be enacted in most of the others, 
even including the South; these statutes 
being of an individualistic, not a socialistic, 
nature, and consequently not obnoxious to 
southern legislators. In short, the absolute 
freedom of contract, or at least of the labor 
contract, already vindicated in most of the 
courts, and by many of the legislatures of the 
United States, will probably establish itself 
as a general principle throughout the coun- 
try, submitting, if at all, to such slight 
restrictions or regulation as police consid- 

I State v. Julow, 31 S. W. (Mo.) 781. 











erations may demand, such as the weekly- 


payment law recently sustained by the 
Supreme court of Massachusetts. 
Reasonable factory acts should be adopted 
throughout the Union, and reasonable. regu- 
lations of the hours of labor of minors, women 
and children employed in commercial and 
industrial pursuits ; but pending some catch- 
ing up by the rest of the procession, Massa- 
chusetts should be content to “ mark time.” 
It would be curious to see a map—and if 
the GREEN BaG had an artist I would print 
one—of that kind which shows the States 
upholding the principle in white; States 
partially adopting it in gray; and States 
without it entirely in black. Had we such 
a map, in which the States having a fifty- 
eight-hour law for women and children in 
factories were represented in white, those 
having a sixty-hour per week law in gray, 
and those having no limitation in black, 
such a map would show Massachusetts as 
one white spot with its fifty-eight-hour law; 
all surrounding New England, the Middle 
States, Maryland, Ohio and the Northwestern 
States up to Minnesota, would be gray, while 
(except Louisiana and Maryland), the entire 
South beyond Mason and Dixon’s line and 
the far West, including even Iowa, Kansas 
and Nebraska, and among the New England 
States, Vermont, would be black; while even 
in Maryland the law only applies to girls 
under sixteen. South Carolina and Georgia 
would be very dark, not black, as they do 
prohibit persons under twenty-one from 
working any longer day than from sunrise to 
sunset, or,in certain factories, more than sixty- 
six hours per week. Instead of devoting their 
energies to the false position of molesting 
non-union labor, or denying employers the 
right to properly reward excellence when 
they find it, trades-unions would be much 
better employed in devoting their surplus 
energies to the bringing of the South and 
West into line as to some sort of restriction 
of women and child-labor in factories, and 
regulation of their health, morals and gen- 
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eral condition. But to attempt this by 
national laws under a constitutional amend- 
ment would be a great mistake. 

There is a question so closely related to 
that of the labor combinations, both in 
reason and in law, that it seems unwise to 
close this general view without a few words 
about it. The subject of trusts, or com- 
binations of capital, presents many of the 
same social questions, and almost identi- 
cally the same legal points, as that of trades- 
unions and boycotts. Under the favorite 
maxim of the labor agitator that labor is 
not a commodity, it is true that the statutes 
and doctrines relating to the monopoly of 
an’ article of necessity do not apply ; but 
both the Interstate Commerce Act and the 
Anti-Trust Act are statutes which have 
greatly confused this distinction ; and it is 
very difficult, under both of them, not to 
treat labor combinations, and capital or trade 
combinations, by the same test. Moreover, 
the right to labor and sell one’s labor is one 
of the quasi-natural rights, secured as well 
by most of the State constitutions, under 
the interpretation given by courts to the 
meaning of the word “ property,” as by the 
federal constitution and its fifth and four- 
teenth amendments; but there have been, at 
least in the State courts, two distinct ten- 
dencies, evidently reflected from popular 
sentiment; one which tends to allow, and rec- 
ognize as lawful, combinations among labor- 
ing men to sell their services; and another 
which even without statute has tended to re- 
strict similar combinations of capital, or pro- 
ducers, as in restraint of trade. The two 
streams have scarcely met as yet in any 
court except those of Illinois, where a re- 
cent case very precisely shows their junction, 
and decides a labor combination of stenog- 
raphers to be illegal upon strict common 
law grounds of restraint of trade; ! and we 
are familiar with the universal effort through- 
out the country to pass anti-trust statutes of 
the most drastic nature, which shall apply 


1 More v. Bennett, 29. N. E. Rep. 888. 





only to capital or combinations of producers, 
and frequently even make an exception of 
capitalists of certain commodities, such as 
farm produce. It is a matter of common 
knowledge that these statutes, where not 
held unconstitutional, have been generally 
fruitless, except in so far as they have re- 
enacted the common law doctrine of re- _ 
straints of trade. The recent decision of the 
United States Supreme Court in the rail- 
way association case is almost the first which 
has sustained them in any forcible form, and 
this decision evoked much criticism from 
leading members of the bar. 

My belief is that, constitutionally and eco- 
nomically, analogous rules do apply, and 
must and should apply, both in the case of 
labor and in that of capital; and from the 
attitude we have taken on the labor question, 
necessarily results the position one should 
assume on that of trusts or combinations of 
capitalists. Just as a simple strike, i. e. a 
refusal to work for less than a certain amount, 
is lawful, though concerted, and though 
attended with injury to the employer or 
other individuals, so a simple agreement to 
maintain the price of a certain commodity 
at a certain figure should be perfectly law- 
ful, as it is consonant with common sense 
and the daily course of business of all com- 
mercial life. The efforts of statutes to for- 
bid such agreements, and of courts to en- 
force such prohibitions even by criminal 
process, are childish and will, in the long 
run, prove vain. For a number of producers 
to agree that they will sell their product 
at a definite schedule of prices is not only 
not in restraint of trade, but an encourage- 
ment of it, and has the justification of all 
the history of the English guilds and com- 
panies behind it. If it is impossible for two 
hundred manufacturers to fix a price for 
their goods, it is impossible for two ; and by 
the same argument it should be impossible 
for railroads or theaters or newspapers or 
insurance companies to do the same. A 
published schedule of rates results in fairness 
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to everybody. It is secret or private bar- 
gaining which is much more likely to bring 
on extortion or undue preference. This sort 
of agreement, therefore, corresponds to the 
simple strike among employés, and we hold 
both to be lawful. 

When, on the other hand, you come to 
the combination which aggressively. seeks 
to drive other traders out of the business, 
either because they do not agree to the 
schedule of prices or for any other reason, 
you have the precise equivalent of the active 
boycott when used by the labor organiza- 
tions. The case of the Mogul Steamship 
Co. v. McGregor — though strained to jus- 
tify almost every combination that has oc- 
curred since, particularly in labor cases — 
while it recognizes that persons might com- 
bine to give peculiar advantages to persons 
trading with themselves, never authorized 
the concerted attack by other means upon 
outsiders. A combination of capitalists not 
only to have, themselves, no dealings with 
persons outside the ring, but to compel by 
indirect means other persons to have no 
dealings with them, not to buy or sell of 
them, is not only in restraint of trade, but 
may fairly be brought under the broader 
doctrine of the boycott; that is, a con- 
spiracy to injure a definite person or class 
of persons ; and the fact, as is sometimes 
claimed, that such conspiracy is motived by 
the selfish desire of the parties to benefit 
themselves, is surely no legal excuse. The 
line may seem narrow, but it is clear. Both 
in cases of labor and capital, persons and 
corporations may combine to make joint 
contracts or common bargaining to sell their 
own commodity,be it labor or capital, at such 
price and under such terms as they will ; but 
in neither case can they combine to control 
or compel the action or non-action of others ; 
and the tendency to justify such combina- 





tions under the vague phrase of “industrial 
warfare,” or by the excuse of selfish motive, 
is, in the writer’s opinion, a mistaken one. 

Statutes against trusts, therefore, as well 
as statutes affecting labor combinations, are 
only sound and practicable in so far as they 
enforce, or extend to new cases, the old com- 
mon law principles of restraint of trade and 
unlawful conspiracy. Up to now the de- 
finition of an unlawful conspiracy ( against 
which there is always a civil, usually a crim- 
inal remedy ) remains what it was: It is @ 
combination of two or more persons to accom- 
plish a criminal, unlawful, or (a) immoral 
purpose by means which may be unlawful or 
(b) lawful, or a combination to accomplish a 
lawful purpose by criminal, tllegal (c) 
Sraudulent or immoral means, for a purpose 
which could only be brought about by the use 
of such means. The attempt to-day is to modi- 
fy this law in the noted particulars : (a) by 
holding that the injury of another person or 
class of persons is not an immoral purpose ; 
(4) still more, by holding that it matters not 
what the purpose is so long as the means or 
acts be lawful, and (c ) that if the purpose 
be lawful the combination is not unlawful 
unless the acts are criminal or illegal, not 
merely immoral or unsocial, of which latter 
class the best example is acombination to 
better one’s own condition by means of in- 
juring others. Undoubtedly one person can 
do this. He can improve his business by 
scheming to injure a competitor ; and while 
there is more doubt about this third point 
than about the other two, and while this 
modification of the common law has receiv- 
ed the sanction of the recent English statute 
as to labor combinations only, considering 
our constitutions and the nature of the prob- 
lems we have before us, it may well be 
doubted whether even this change in the law 
is safe or wise. 
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THE BIRTH OF THE LAW. 


By JOHN ALBERT Macy. 


dete here the tale of how the Law grew up.— 
Ages agone in a primeval wood 

Two primitive child-men fought ’neath the shade. 

From dawn to eve they struggled and then sank 

Exhausted on the turf. They lay there prone. 

And when night fell, a third strode through the glade 

Singing of her for whom the twain had fought ; 

Whereat the twain rose up and murdered him, 

And shook each other’s hand. ‘I swear,” cried each, 

‘That since I fear to die, whom thou wouldst kill, 

And thou whom my soul hates, wouldst also live, 

I swear to harm thee not, but to defend thee 

Against a common foe; and she for whom 

We match our arms shall choose between us, fair. 

Then if I win, thou guard our bridal hut, 

And if thou art the man, thee I'll protect.” 

So did the rivals clasp their hostile hands ; 

And from the treaty grew the laws of murder, 

Not because Right is Right, but men thus found 

That two are stronger against Death than one,— 

Read here the tale of how the Law grew up. 
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SOME VIRGINIA LAWYERS OF THE PAST AND PRESENT. 


By SaLuie E. MArsHaALt Harpy. 


T the inauguration of William Lyne 
Wilson, LL. D., as president of Wash- 
ington and Lee University, Professor Henry 
Clay Cameron, D.D., of Princeton College 
truly said: ‘‘ When a son of Virginia treads 
his native soil, Antzus-like he seems to gather 
new strength; his heart beats quicker, his 
whole nature thrills with emotion, and his 
soul rejoices that he can say ‘I am a Vir- 
ginian.’ The sons of Virginia are proud 
of her history. And are her sons not right 
in their pride and devotion to her? Glance 
at her history from the first settlement at 
Jamestown to the present day, and consider 
what she has done for the nation.” 

Joseph Carrington Cabell was born Dec. 
26, 1778, at ‘Liberty Hall” on James 
River. His father, Colonel Nicholas Cabell, 
was a revolutionary soldier, and in the 
Senate of Virginia. In 1796 he went to 
William and Mary College, where he was a 
great favorite with the venerable president, 
Bishop Madison. He studied law in the 
office of his distinguished brother, Governor 
Wm. H. Cabell. His health failing, he spent 
some years traveling in this country and 
abroad, much of the time in Paris. While 
in Switzerland he visited Yverdun, and be- 
came so much impressed with the system 
of the celebrated Pestalozzi, especially in 
primary instruction, that years later he en- 
deavored to have it introduced in Virginia. 
I am indebted to Mr. James Alston Cabell, 
himself a most courtly gentleman, and a 
member of the present Richmond bar, for 
a sketch of Mr. Cabell compiled from “ Cor- 
respondence of Jefferson and Cabell” and 
“‘ Cabells, and their kin.” 

Mr. Cabell had much to do with the 
founding of the University of Virginia and 
its early success. While in Williamsburg a 





Ill. 


Mr. De Le Coste, a foreign savant, con- 
sulted him about founding a museum of 
natural history in connection with William 
and Mary College. Mr. Cabell entered 
heartily into the plan and applied to Presi- 
dent Jefferson, through his private secre- 
tary, Mr. Isaac C. Coles, for aid; whereupon 
Mr. Jefferson, invited him to take the lead 
in putting before the public the need of such 
an institution, but on a large scale; and the 
outcome was the University of Virginia. 
Mr. Cabell was in the legislature of Virginia 
for thirty years, remaining there, it is said, 
at the solicitation of Mr. Jefferson, and in 
spite of offers of cabinet positions from 
Presidents Monroe and Madison, to watch 
the interests and secure the success of the 
University. He was one of the original in- 
corporators, and the first president of the 
James River and Kanawha Canal Company, 
chartered March 16, 1832, the water-way 
which was designed to connect the great 
west with the seaboard. One who _ heard 
him speak said: “I have heard many of 
the most distinguished orators in the United 
States; but very few who, for copious, easy, 
instructive and agreeable elocution, excelled 
him.” 

His reports as president of the James 
River and Kanawha Canal Company, and 
as rector of the University of Virginia, are 
very complete and able. Judge Allen, the 
learned president of the Virginia Court of 
Appeals, said: ‘ Mr. Cabell’s ‘ Defense of 
the Line’ was one of the ablest arguments 
I ever heard read on any subject.” He 
died Feb. 5, 1856, in the seventy-eighth 
year of his age, at his country residence, 
Edgewood, in Nelson county, Virginia. 
His wife survived him. She was univer- 
sally known as “Cousin Polly,” and when 
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she died left the largest estate then in Vir- 
Her will was one of the most re- 
It had codicil after 


ginia. 
markable ever written. 
codicil, and made a large volume. 
ing no faith in lawyers,” she said, “ she had 
written it all herself.” On almost every page 
was an injunction to every heir that “no 
lawyer should have anything to do with any 
part of the estate.” ‘‘ The consequence was,” 
said a writer on the subject, ‘‘the lawyers 
got three fourths of it.” 

The negro servants of these famous law- 


“ Hav- | 


yers of former days had much of the court- | 


ly manner of their masters, and great pride 
of family. 
One of them when asked why he did not, 


as formerly, attend the meeting-house of his ° 


brethren on Sunday, replied, “When I 
could sit by Mr. Wickham’s Bob and Judge 
Marshall’s Robin, I liked to go and be 
in good ’siety, but now I never know 
who I am going to sot by, so I stays at 
home.” 

James Wood Bouldin was born in the 
county of Charlotte, Va., in 1792. His 
father was a revolutionary officer, and his 
mother, Joanna Tyler, a sister of Gov. John 
Tyler. He studied law with his uncle, 
Judge Thomas Bouldin. He was witty, 
sarcastic and had a large fund of anecdotes, 
which he told very cleverly. He was not 
long at the bar before he was considered 
one of the best criminal lawyers in the 
State. In 1833, he was elected to Congress. 
In 1836, he delivered a speech in Washing- 
ton, in which he answered in a very able 
manner, many of the charges which had 
been made by the North against the South. 
Among other things Mr. Bouldin said: 
“Tt is not true the slaves are in a worse con- 
dition here than in Africa. ‘ Lander’s Trav- 
els’ show that four fifths of the negroes in 
their native land are slaves.” He then 
quoted John Randolph “ it is the happiest 
occurrence that could have befallen them. 
They are taken from a country where they 
are little better than baboons, and trans- 











planted into one where they are made in- 
telligent beings and Christians.” 

One of his best speeches, while in Con- 
gress, was in defense of some measures of 
President Jackson; and soon after the presi- 
dent, with his well-known habit of ever re- 
warding his friends, sent for him to offer 
him a foreign mission, but Mr. Bouldin de- 
clined. 

In a letter to a son he wrote: — 

“You write me you have been reading 
the history of England and your opinion of 
King Charles. Charles’ side was the cava- 
liers and as my origin, education and incli- 
nation all lead me to the cavalier, I have ever 
been of that order. Under various names 
and in various countries and times, it has 
been and will be, a distinction grounded in 
the natural character of man, subject, as 
everything else is, to the influence of arti- 
ficial life.” 

In another letter he advises his son to 
cultivate a love for reading saying: ‘ Most 
animal pleasures leave a sting behind, are of 
short duration, pass away with youth, yield- 
ing nothing but the short-lived joy, with 
the poisoned sting of remorse or regret, and 
no benefit remaining; while reading yields 
profit and pleasure, present and to come, 
not dying with youth, but continuing to the 
end of life.” 

His memory was remarkable. On one 
occasion, when he was at Mecklinburg 
Court, different members of the bar present 
during an evening entertainment, took part 
in it. When Mr. Bouldin was called upon 
he repeated verbatim a splendid sermon that 
had been preached some time before by 
a prominent Virginia clergyman. So im- 
pressed was a young man present, that he 
shortly after joined the church. 

The late Bishop Atkinson, of North Caro- 
lina, wrote to his son, Mr. Powhatan Boul- 
din of Danville, Va., ‘‘ Your father’s delight 
was to pour out the riches of his mind in 
conversation and whatever the subject might 
be, politics, literature, or the current busi- 
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ness of life, he was peculiarly interesting 


and instructive.” He was a very religious 
man. He died March 30, 1854. 

Abel Parker Upshur was one of the most 
brilliant men who ever appeared in the his- 
tory of Virginia. His mind reached the 
realm of genius. He was judge of the Cir- 
cuit Court of the eastern shore of Virginia. 
He was a member of the celebrated con- 
vention of 1829-30. Mr. Tucker says: 
‘‘Upshur opened the debate on the Basis of 
Representation in a speech profound and 
philosophic, clothed 
with an eloquence 
which placed him in 
the front rank of de- 
baters, orators and 
statesmen, and was 
unsurpassed by any 
speech made in that 
convention of giants. 
His review of Judge 
Story’s ‘‘ Work onthe 
Constitution,” on the 
question whether that 
instrument was_ the 
act of “one people” 
or of the thirteen sov- 
ereign States, Mr. 
Tucker commends to 
the younger members 
of the bar as a “‘ trea- 
tise on political philosophy in its application 
to our system, which is an admirable vindi- 
cation of the true old Virginia view of the 
Constitution.” 

Mr. Upshur was born in 1790. President 
Tyler made him secretary of state and he 








JOSEPH C, 


began the negotiations for the entrance of 


Texas into the Union. He was killed on 
board the steamer ‘‘ Princeton,” by the burst- 
ing of the “great gun,” during a trial trip, 
February 28, 1844. 

John Y. Mason was born in Greenville 


county, Va., April 18, 1799. He gradu- 


ated at the University of North Carolina in 
1816, and studied law at Litchfield, Conn. 





He was a member of the convention of 
1829, of the Virginia Legislature, and a 
member of Congress from 1831 to 1837. 
He was a judge of the United States Dis- 
trict Court and of the Circuit Court of Vir- 
ginia. President Tyler appointed him sec- 
retary of the Navy in 1844, and in 1845, 
President Polk made him attorney-general 
of the United States. He was president of 
the Virginia Constitutional Convention of 
1850. He was sent as minister to France 
by President Pierce in 1853, and reappoint- 
ed by President Bu- 
chanan, remaining as 
such until his death, 
in Paris,in 1859. Mr. 
Randolph Tucker 
said: ‘Who that 
ever knew Judge 
Mason can forget the 
fascination of his per- 
sonal character in 
social relations. His 
genial nature, his gen- 
erous hospitality, his 
love of humor and of 
all with which a lib- 
eral heart would 
sympathize in the life 
of others, and his 
charms as a conver- 
sationalist, made him 
a central object for the love and esteem of 
a host of friends. His career was remarka- 
ble. As an advocate, his style was eloquent 
and persuasive, and on the bench of State 
and Federal courts, his manners were models 
of judicial dignity and courtesy. He was 
the idol of his party.” While minister to 
France he signed with Buchanan and Soulé, 


CABELL. 


| the celebrated Ostend Manifesto. 





William Green, LL.D. was born in Fred- 
ericksburg, Va., Nov. 10, 1806. He was 
the eldest son of Hon. John W. Green, 
a learned and distinguished judge of the 
Virginia Court of Appeals. Mr. Green was 
one of the most learned and accomplished 
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lawyers in the United States. It was said: 
“ he was truly a walking encyclopedia. He 
would refer the court and bar not only to 
authorities, but would give the style of the 
case, the number of the volume and the 
page.” Chief Justice Chase said: “He 
was the best read lawyer of.my acquaint- 
ance, and in the United States.” 

Judge Green was the author of some ele- 
mentary essays which received the com- 
mendation of Lord Campbell and other 
English judges. Immediately after the war 
he was appointed, with the approbation of 
the people of Richmond, one of the judges 
of the court of conciliation, a system of 
judicature established by military authority. 
‘As a practitioner of law he was a model 
example to his brethren of the bar. He 
practiced the profession as a science, whose 
seat is in the bosom of God. Always can- 
did and courteous, he disdained a trick or 
device, as unprofessional and mean.” 

John M. Patton, R. T. Daniel, Howe 
Peyton, R. E. Scott, Judge William Daniel, 
Conway Robinson, Judge Moncure, Judge 
Bouldin, Judge Robertson, Judge Crump, 
Judge Meredith, all distinguished lawyers, 
were his contemporaries at the bar. 

His most noted speech is said to have 
been made in the Court of Appeals in a 
case involving the question whether a party 
claiming under a devise took a share as heir 
under the despotic operation of the rule in 
Shelley’s case. ‘It may be doubted whether 
this argument has ever been rivalled in acu- 
men, nicety of discrimination, fullness and 
exactitude of learning, and depth and clear- 
ness of research. With the ease and con- 
fidence of a master he threads the way 
through the maze of clashing decisions, 
which have rendered the labor of acquiring 
the learning upon the famous rule in Shel- 
ley’s case almost herculean, now educing 
order and harmony where minds less acute 
and learned had found only hopeless disso- 
nance and confusion; and now laying bare 
the errors and inaccuracies of imposing 





names that never before had felt the rude 
shock of a criticism so fearless and thorough. 
There can be no higher or more satisfactory 
evidence of the remarkable merit of this 
argument than the order of the court, at 
whose bar it was delivered, directing its 
publication in the reports of the court. It 
fills one hundred and ninety-seven pages of 
the nineteenth volume of ‘‘Grattan’s Re- 
ports” and will always be referred to with 
pride by the bar of Virginia.” Of this report 
Mr. Conway Robinson sent two copies to 
England, one to Baron Bramwell, and another 
to Mr. Justice Welles, the former of whom 
wrote Mr. Robinson, March 20, 1871, regard- 
ing it: ‘The argument you sent me was 
very remarkable, very indeed. It would 
have been so on this side of the Atlantic; 
but that, for pleasure or profit, on your side 
any one should have made himself capable 
of it seems surprising. I am afraid that 
some of our idols are not all gold.” And 
the latter wrote, April 7, 1871, “I am in 
debt for the elaborate argument of Mr. 
Green. Of it, all I can venture to say is, 
that it shows a prodigious amount of indus- 
try and well-directed ability upon a very 
difficult, though limited question. I. have 
sent the case to Lord Cairns and should 
like to have sent it also to Lord Leonards.” 

The following is an account given of a 
discussion one evening, at the county tavern, 
at Orange court house. ‘“ Three lawyers 
were there who took part in the debate, the 
Judge (Field) and the remainder of the 
bar as auditors. General Gordon, William 
Green and Alexander R. Hollyday. Gen- 
eral Gordon was dilating on the marvellous 
genius of Shakespeare. Judge Green, who 
was quietly walking up and down the room 
listening, interposed : 

“Well, General, I am not disposed to 
depreciate your beautiful tribute to the im- 
mortal bard, but it is due in loyalty to our 
profession to affirm with confidence, what I 
am ready to maintain before the court that, 
whatever he knew of other avocations, he 
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was not even a tyro in the science of juris- 
prudence.” 

GORDON: ‘I challenge your proof.” 

GREEN: “ He showed utter ignorance of 
the simplest maxims of law in the decision 
of the case zw re Shylock.” 

GORDON: ‘“ Who ever heard it called, zz 
ve Shylock.” 

GREEN: “I know no other way to cite it, 
but I affirm the de- 
cision was utterly ab- 
surd. Youadmitthat 
when A grants any- 
thing to B the law 
implies with it the 
grant to all that is 
necessary to the en- 
joyment of the thing 
granted. Therefore 
when Antonio grant- 
ed to Shylock a 
pound of flesh to be 
taken from about his 
heart, the law implied 
that so much blood 
was granted with the 
flesh as must be shed 
in order to gain legal 
possession of the 
pound of flesh grant- 
ed. But Mrs. Justice 
Portia held that he 
could not take the 
flesh because blood 
would be shed in doing so, which blood 
was not granted, contrary to the simplest 
maxims of the horn-books of thelaw. Hence 
I say, Shakespeare knew nothing of law.” 

At this point Mr. Hollyday interposed: 
‘But, Mr. Green, may not the decision be 
vindicated on the old case of Collins against 
Beauton. This was not a case of grant. It 
was an executory, not an executed contract. 
A contract to take flesh and blood from the 
heart of a man, involved his life; it was a 
contract against law and for crime. It was 
void, and could not be enforced.” 





JAMES W. BOULDIN, 





GREEN (with all the gravity of a barrister 
in the appellate court): ‘The point of Mr. 
Hollyday is very ingenious. I will look to 
see if the authorities sustain it. But, General, 
if well taken, it leaves my contention un- 
touched, for as Mrs. Justice Portia based 
her decision on the ground I objected to, 
and did not assign as a reason for it that 
offered by William Hollyday, I insist that 
Shakspeare may have 
decided rightly, but 
for a wrong reason, 
and therefore was no 
lawyer.” 

Long after the dra- 
matic scene at the 
Virginia court house 
had been enacted, 
and after the actors 
had passed away for- 
ever, an able German 
writer, Dr. Rudolph 
von Ihring, wrote a 
book entitled ‘The 
Struggle of Law” 
and makes one of his 
leading cases, that of 
‘in re Shylock.” 
The critical reason- 
ing of the learned 
German jurist, the 
result of profound 
study of the case, was 
only a report of the 
off-hand debate between Gordon, Green and 
Hollyday, at Orange county court house. 

As counsel for John Brown and his fellow 
marauders, who attacked Harper’s Ferry, 
Va., in 1859, Mr. Green prepared an elabo- 
rate appeal from the decision of Judge 
Richard Parker, which condemned them to 
die. ‘In it,” says Mr. Tucker, who was 
then attorney-general of Virginia and op- 
posed to Mr. Green, “the doctrines of the 
law of treason were discussed with fullness 
of learning.” 

In 1876, the Court of Appeals of Virginia 
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conferred upon Judge Green the great honor 
of asking his opinion upon an important 
question then before it. The learned Con- 
way Robinson when once complimented 
upon a brief and his learning, responded: 
‘*Do you know Mr. William Green of Rich- 
mond? He is a gentleman of truly wonder- 
ful learning.” 

In a description of La Fayette’s visit to 
‘*Greenwood” the country seat of Judge 
John Green, Judge William Green’s father, 
a writer has this to say of the famous toddy 
prepared for the General to drink, by Judge 
Green: “I do not think the practice of 
drinking then was more universal than it is 
now, but its effect upon the individual was 
different. Then it made you drunk, but it 
would not make you sick. Now it will in- 
toxicate you, and also destroy your stomach. 
Then the whiskey was home-made, and with 
the pure essence of corn and rye. Now it 
has foreign ingredients in it, it is medicated 
in order to give it a better flavor and to 
make it sell, but the result is that it is death 
after a while, if the habit is persisted in. I 
have known a man to be drunk every day 
for forty years off of old-time whiskey, and 
live to be eighty years old. Where is the 
man now who can drink this medicated 
whiskey so long and live?” 

I met Judge Green at the White Sulphur 
Springs a few years before he died.. He 
was full of life and danced with the pleasure 
and vim of the youngest man there, taking 
all the steps he had learned in his youth, 
and wearing the dress of an old-time Vir- 
ginia gentleman. His manners had all the 
courtesy of the days gone-by, and it was 
indeed a privilege and a pleasure to know 
him. He was small and fair, with blue eyes. 
He died Jan. 30, 1884, and is buried in 
beautiful Hollyhood Cemetery at Richmond. 

James Murray Mason was born Nov. 3, 
1798, in Georgetown, D. C. He was the 


son of Gen. John Mason of Anacostan Island 
near Washington city, and the grandson of 
Col. George Mason, author of the Virginia 








Bill of Rights and Constitution of Virginia 
of 1776, of whom Mr. Tucker said: ‘“ He 
stood in intellectual power the equal of the 
best and was rightly called ‘the master 
Mason.” James M. Mason studied law at 
William and Mary College, read one winter 
with Benjamin Watkins Leigh, and began to 
practice in Winchester, Va., in 1820. He 
married Miss Eliza M. Chew, grand-daughter 
of Benjamin Chew, who was chief-justice of 
Pennsylvania in 1774, and afterwards judge 
and president of the high court of errors and 
appeals of Pennsylvania. ‘ Cliveden,” the 
old Chew homestead in Germantown, scarred 
with the battle-marks of the Revolution, is 
still in the possession of the family. 

Mr. Mason was a member of the Con- 
stitutional Convention of Virginia of 1829 
and 1830; was elected to Congress in 1837, 
where he served several terms. In 1847, 
while in Richmond under professional en- 
gagements, he learned that his election to 
the United States Senate was contemplated. 
Unwilling to incur the suspicion of soliciting 
the honor, he immediately left the city with- 
out waiting to complete the business that 
had called him there. The lawyer who told 
me this of Mr. Mason added, “ It does not 
always happen now, that a person whose 
name is proposed for such an office gets out 
of the way; and the change in method has 
not invariably worked improvement.” 

He served in the United States Senate 
from March 4, 1847 until April, 1861, and 
was for years chairman of the Committee 
on Foreign Relations. 

In September, 1861, he was sent with 
Mr. Slidell, as commissioner to England, 


| that country having recognized the Confed- 


erate states as belligerents. Mr. Mason car- 
ried with him, to be presented as soon as 
their negotiations were completed, his com- 
mission from President Jefferson Davis, as 
“Envoy Extraordinary and Minister Pleni- 
potentiary” to the court of St. James. 
Escaping through the blockading squadron, 
they took passage at Havana on the British 
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steamer “Trent.” Captain Wilkes, of the 
United States steamer ‘San Jacinto,” fol- 
lowed the “ Trent,” took off the Confederate 
envoys, and brought them back to the United 
States. This produced intense excitement in 
England, and caused serious complications 
between this country and Great Britain; but 
the United States government promptly dis- 
avowed the act and returned the prisoners. 
The incident is 
known in history as 
“The Trent Affair.” 
While he was a pris- 
oner it was suggested 
to Mr. Mason that he 
and Mr. Slidell would 
probably be put to 
death. He calmly 
replied: “It would 
be the best thing that 
could be done for the 
good of the Confed- 
eracy.” 

Mr. Mason remain- 
ed in England until 
the close of the war. 
When the southern 
cause had been lost 
he came to Canada 
and resided there un- 
til the amnesty of 
1869 
He returned to Vir- 
ginia and settled near 
Alexandria, where he died April 28, 1871. 
When not in public life he devoted himself 
to his law practice which was extensive. 
He was a man of charming presence and 
convincing oratory, and combined remark- 
able sound sense and practical views with 
thorough culture. It was said of him: 
‘He was ever the same pure character and 


was declared. 





JOHN Y. MASON, 


(From a picture in the possession of his daughter, 
Mrs. Archer Anderson.) 


| 
| 


able advocate, whether pressing the claims | 
| Mary College and at the University of Vir- 


of a client among the beautiful hills of Vir- 
ginia, or urging the cause of the south at 
the court of St. James.’ 
He enjoyed, during his sojourn in Canada, 


’ 


| great leaders of the southern cause. 





the companionship of Jefferson Davis, John 
C. Breckinridge, General Early and other 
“He 
was one of the most formidable men in for- 


ensic contests at the bar. In the appellate 
courts of the state and federal governments, 
he argued his cases with consummate power 
of statement, and with clear and massive 
He was a splendid type of that 
ancient regime, and 
lived and died after 
the personal vicissi- 
tudes which attended 
the fall of the Con- 
federate government, 
the most devoted, 
patriotic and loyal 
lover of Virginia.” 
Shortly after his 
death,Gov. Henry A. 
Wise wrote of him: 
“He was an honest 
man, a highly culti- 
vated gentleman, a 
well-trained and 
practical lawyer, a 
sound statesman and 
a pure patriot,” and 
this was the general 
verdict of the people 
ofhis State. Two of 
his grandsons are 
now prominent and 
popular lawyers, the 


reasoning. 


| one, B. M. Ambler, is a member of a dis- 


tinguished West Virginia law firm, Van 
Winkle and Ambler, with offices at Parkers- 
burg, West Virginia; and the other, who 
bears his name, James Mason Ambler, prac- 
tices in Baltimore. 

Judge John W. Brockenbrough was born 
Dec. 1806, in Hanover county, Vir- 
ginia. was educated at William and 


23, 


He 


ginia. He was a member of Judge Henry 
St. George Tucker’s celebrated law class at 
Winchester, Virginia. When quite young, 
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in 1837, he published two volumes of re- 
ports, containing the decisions of Chief-Jus- 
tice Marshall in the Circuit Courts of the 
United States for the district of Virginia and 
North Carolina, from 1802 to 1835 inclusive, 
and it has been said ‘“ the two volumes con- 
stitute a most valuable part of every com- 
plete Virginia law library and attest the 
capacity, industry and professional skill of 
the reports.” 

He stood among the first as a lawyer. 
Prof. C. A. Graves of Washington and Lee 
University, who has written a clever sketch 
of him, says: “‘ As an advocate his logic was 
severe and powerful, his pathos profound 
and stirring. In grace and courtliness of 
manner he was unsurpassed.” 

In 1845 President Polk appointed him 
Judge of the United States Court for the 
western district of Virginia, which place 
he held until 1861, when he was made Con- 
federate States judge for the same district. 
No decision of his was ever reversed by the 
Supreme Court of the United States. A 
pupil of his wrote: ‘This extraordinary 
man was the last of the Virginians of the 
old school, in whom lineage, bearing, genius 
and culture all united and combined in the 
highest degree to form that Virginian 
strength, fortitude and hardihood of char- 
acter which is nowhere surpassed. He was 
the peer of any son of the renowned old 
Commonwealth, in the days of her most 
radiant and resplendent glory. In the first 
case he ever decided he overruled a dictum 
of Judge Story, delivered when that jurist 
was in the meridian splendor of his renown, 
and concurred in by the full bench of the 
supreme court of the United States, and the 
court of last resort affirmed Judge Brocken- 
borough’s decision. His whole judicial life 
was an exemplification of the teaching of 
Sir Matthew Hale that to ‘abhor all private 
solicitations of what kind soever and by 
whom soever, in matters depending, is the 
prime duty of a judge.” Chief-Justice Mar- 


shall was his ideal of a judge and to him- ! 





self may well be applied the tribute of the 
eloquent Benjamin Watkins Leigh to the 
great chief-justice: ‘‘ With such indulgence 
to counsel and suitors, that everybody’s 
convenience was consulted but his own; 
with a dignity sustained without effort, and 
apparently without care to sustain it, to 
which all men were solicitous to pay due 
respect, with such profound sagacity, such 
quick perception, such acuteness, clearness, 
strength and comprehensiveness of mind 
that in his hands the most complicated 
causes were plain, the mightiest and most 
difficult, easy and light.” 

He founded the famous law school of 
Lexington, Virginia, and devoted twenty 
years of his life to it. He was one of the 
five peace commissioners sent to Washing- 
ton in 1861 by the State of Virginia. It 
was due mainly to his persuasion that Gen. 
Robert E. Lee accepted the presidency of 
Washington and Lee University and he re- 
ceived the following vote of thanks from the 
Board of Trustees in acknowledgment : — 

‘Resolved: That the thanks of this Board 
be tendered the Rector for undertaking and 
so successfully executing his mission to 
Gen. R. E. Lee, announcing his election 
and securing his acceptance as president of 
the college.” 

Professor Graves ends his sketch of Judge 
Brockenbrough with these words: ‘ This 
was the noblest Roman of them all! His life 
was gentle, and the elements so mixed in 
him, that nature might stand up and say to 
all the world, this was a man.” Judge 
Brockenbrough was the uncle of Judge 
Phelps, an honored Kentucky jurist, and of 
Mr. Edward Colston, a prominent member 
of the Cincinnati bar. 

Judge John Tayloe Lomax was born in 
Caroline county, Va., January 14, 1781. 
He graduated from St. John’s College, 
Maryland, and began the practice of law in 
Fredericksburg, Va. He was appointed, at 
the suggestion of William Wirt, professor 
of law at the University of Virginia. Among 
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his students were R. M. T. Hunter, Alex. 
H. H. Stuart and General Robert Toombs 
of Georgia. In 1830 he resigned to be- 
come judge of the fifth Virginia circuit. 
He published a number of valuable law 
books, among them a “ Digest of the Law of 
Real Property” and a work on “Law of 
Harvard College conferred 


“s As 


Executors.” 
upon him the degree of LL.D. 
judge,” it was said of 
him, “ he resolved the 
most complex case 


a 


into its simple and 


essential facts and 
applied the law with 
painstaking dili- 
“His high 


character 


gence.” 

Christian 
and devotion to duty 
left his name to the 
profession, crowned 
with the fame which 
ever rests upon the 
memory of a_con- 
scientious, impartial 
and able administra- 
tor of justice among 
He 


beloved 


men.” died in 
1862, 
honored by all who 


He was 


and 


knew him. 
the grandfather of 
Judge Lunsford L. 
Lewis of the Virginia 
Court of Appeals. 
Chapman Johnson was a great logician. 
Starting with primordial principles, he 
moved with majestic tread and with great 
deliberation to his almost irresistible con- 
clusion. So subtle was his induction that it 
required great acuteness in his antagonist 
to detect his departure from the right line 
of reasoning in the successive stages of his 
argument, and in the United States Bank 
v. Steenbergen, so successful was his power- 
ful argument as to disturb the balance of 
the judgment of Judge Smith, who pre- 
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sided at the trial. His celebrated antagon- 
ist, General Walter Jones, watching with 
impatience his triumphant march, with an 


| acumen of which he was master, said to one 


of his colleagues: ‘‘ He is a great sophist. 
It is impossible to answer by following him ; 
he can only be met by reversing his reason- 
ing and by proving his conclusions, final and 
successive, to be errors, because contrary to 
established decisions 
and to principles set- 
tled by authority. 
This will prove the 
radical fallacy in his 
reasoning, which can- 
not be well exposed 
by following his 
‘ steps.” Mr. Johnson 
was truly a powerful 
advocate, very learn- 
ed, and preéminent 
among the lawyers of 


his day. 
Of some of the 
prominent lawyers 


who were contempo- 
raries of Mr. John- 
son, or immediately 
followed him, Mr. 
Tticker this to 
say :— 

‘John Robertson, 
a most subtle and 
acute thinker and for- 
ceful advocate ; John R. Cooke, well named in 
Winchester, the ‘ Law’s Goliath,’ whose genius 
for statement of a case was such that President 
Allen said no argument was needed to sustain 
it; R. Travers Daniel, the brilliant Sheridan 
of the Virginia bar; James Lyons, bold, elo- 
quent, aggressive and full of resources, native 
and acquired, as an advocate before juries and 
courts, and withal a splendid gentleman, 
whose generous nature and free hospitality 
so many of us recall with affection; John 
B. Young, semper paratus, and a formidable 
though fair foeman; that strongest scion of 


has 


+ MASON, 
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Jefferson, profound as a lawyer, skillful in 
forensic debate as on the floor of the con- 
vention of 1861, a brave soldier and an able 
secretary of war, the esteemed and honest 
George Wythe Randolph, whose last speech 
upheld the conscription act in Burroughs 7. 
Peyton; the fertile and resourceful lawyer, 
in all branches, but the prince of criminal 
advocates, William W. Crump; the solid, for- 
cible and learned jurist, James Alfred Jones ; 
Robert Ould who was gifted with an intellect 
brilliant and profound, with an eloquence 
persuasive and cogent, with learning more 
broad than technical, yet skilled in all the arts 
of accurate and expert practice, and a patriot 
whose service in the war in his important 
duty of exchange of prisoners deserves the 
highest praise for its sagacity and prudence, 
for its firmness tempered with mercy, and 
for honorable and able diplomacy. As a 
gentleman and a friend, who that knew him 
can ever forget him who stood, without 
a superior in public favor for twenty years,— 
John M. Patton. He had been distinguished 
in Congress, and had cultivated the art of 
public speaking there and on the hustings, 
as well as at the bar. He had wit, humor 
and invective, delivered with an earnest, 
almost passionate vehemence which in con- 
nection with his compact and aggressive 
argument placed him in the front rank of 
advocates at the bar of the ancient capital.” 

Alexander Hugh Holmes Stuart was born 
in Staunton, Va., April 2, 1807. He was 
educated at William and Mary College and 
the University of Virginia, and in 1828 began 
the practice of law. Mr. Stuart is described 
in youth, as six feet four inches in height, 
with brilliant dark eyes and hair as dark as 
the raven’s wing, a full, rich and melodious 
voice, a fund of exuberant spirits and spark- 
ling humor. When I met him his hair had 
long been grey, but his eyes still twinkled 
with merriment and kindness and he was 
a most charming, courtly, elegant gentleman. 


A prominent Staunton lawyer said : — 
“Mr. Stuart’s learning as a lawyer was 





deep and comprehensive. He relied more 
upon general principles than adjudicated 
cases. For the minor technicalities of the 
law, his mind had but little affinity, and he 
made no affectation of special learning as to 
them. Such was the scope and character 
of his mind that he sought, when these 
technicalities were in his way, to avoid their 
effects by an overwhelming presentation of 
his case on its merits, rather than by an 
array of counter technicalities. As an ad- 
vocate he was unsurpassed, if equalled, by 
any of his contemporaries. When in the 
prime of manhood it was difficult for a jury 
to resist his eloquence.” In a_ splendid 
sketch of Mr. Stuart, Mr. Alexander F. 
Robertson, tells the following anecdote : — 

“On one occasion Mr. Stuart was defend- 
ing a young man in the United States Dis- 
trict Court at Staunton. The case made 
out against his client was a very weak one, 
but the district attorney magnified every 
circumstance of the most trivial nature, 
as though they were confirmations strong 
as proof of holy writ. Mr. Stuart requested 
some one who was sitting next to him to 
go out and bring the Pickwick Papers, and 
he read the celebrated speech of Sergeant 
Buzfuz, to the intense amusement of the 
Court, jury and bystanders. The district 
attorney was badly discomfited and the jury 
promptly rendered a verdict of ‘not guilty.’” 

He was a delegate to the Young Men’s 
National Convention, which met in Wash- 
ington city in 1832, in the interests of Henry 
Clay. In 1836 he was elected to the House © 
of Delegates, and Mr. Robertson gives Mr. 
Stuart’s own description of his journey to 
Richmond. 

‘“‘ T left my house in Staunton, in the stage, 
at two o'clock in the morning, and after a 
laborious day’s travel, walking up the moun- 
tain at Rockfish Gap, and, after we got into 
the red lands of Albemarle, occasionally 
assisting in prying the coach out of the mud 
with fence rails, we arrived at Charlottesville 
after night. The second day we left Char- 
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lottesville at two o’clock in the morning, and 
after a laborious journey of fifteen hours 
arrived at Wilmington in Fluvanna. The 
third day we left Wilmington at twelve 
o’clock at night and arrived at Richmond an 
hour or two after dark. According to my 
best recollection, the stage fare was eleven 
or twelve dollars, and the cost of eight meals 
and two nights’ lodgings, at fifty cents each, 
was five dollars, mak- 
ing the aggregate 
cost of the trip, six- 
teen or seventeen dol- 
lars! Now we go 
from Staunton to 
Richmond in a com- 
fortable car, in less 
than five hours, at a 
cost of four dollars 
and twenty cents, and 
yet there are people 
who think the chief 
object of railroads is 
to rob the public.” 
Mr. Stuart was elect- 
ed to Congress by the 
Whigs in 1841. 
President Fillmore 
appointed him secre- 
tary of the interior 
in1850. In 1861 he 
was appointed with 
William Ballard Pres- 
ton and George W. 
Randolph a committee to go to Washington 
to ask the President of the United States “to 
communicate to the Virginia State Conven- 
tion, the policy which the federal government 


intends to pursue in regard to the confeder- — 


ate states.” 

Mr. Robertson says of his last days : ‘‘ De- 
spite his extreme age, Mr. Stuart’s mental 
powers were unimpaired, and his sight was 
as good as it had been for the past twenty 
years. He found an unfailing resource in 
books, papers and magazines. He was per- 
haps as great a reader now as he had ever 





JOHN W. BROCKENBROUGH, 


been in his life. I remember only a short 
time prior to his death, with what pleasure 
he re-read Irving’s ‘ Life of Washington’ and 
Middleton’s ‘Cicero,’ and when his last 
sickness came upon him, he was writing a 
sketch of his father for the Virginia Historical 
Society, which he had almost completed.” 

Mr. Randolph Tucker says : “ Mr. Stuart’s 
fame as a lawyer is second to his reputation 
as a statesman, but 
in both departments 
he was eminent. As 
a representative in 
Congress, a leader in 
both Houses of the 
General Assembly, 
and as secretary of 
the interior in Presi- 
dent Fillmore’s ad- 
ministration, he won 
merited distinction.” 
Mr. Stuart died Feb- 
ruary 13, 1891, in the 
eighty-fourth year of 
his age. 

John Barbee Mi- 
nor, LL. D., for fifty 
years professor of law 
at the University of 
Virginia, was born in 
Louisa county, Va., 
June 2,1813, When 
sixteen years old Mr. 
Minor walked from 
his home in Virginia to attend school at 
Kenyon College, Ohio. On returning, he 
visited New York City, Albany and Niagara, 
walking the entire distance. He studied 
three years at the University of Virginia, 
receiving in 1834, the degree of Bachelor 
of Law, and then taught in the family of 
Prof. John A. G. Davis, who was at the time 
professor of law at the University. He 
practiced law for a few years at Buchanan, 
Botetourt county. It is said: ‘‘ He found 
the practice very lax there and completely 
reformed it.” 
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‘Forty-five years after,” says Mr. James 
C. Lamb in his sketch of Mr. Minor in the 
‘Virginia Law Register,” “a pupil of his 
who had been practicing ashort while, having 
heard of Mr. Minor’s experience, told him 
that he had begun his own professional life 
by observing most strictly the best rules of 
pleading and practice, even writing out his 
demurrers and pleas in the most trivial cases. 
‘Then I will predict,’ 
said Mr. Minor, ‘that 
it was not long before 
all the bar were fol- 
lowing your exam- 
ple.’ ‘No, sir,’ re- 
plied the young man, 
‘it was not long be- 
fore I was following 
their example,’ and 
the aged professor 
joined heartily in the 
laugh which followed 
as he said : 

«Ah, you should 
have persevered, 
they would have 
come to you.’ 

Hon. Alex. H. H. 
Stuart, who was a 
contemporary, said 
of Mr. Minor as a 








Courts of Goochland. John B. Minor will also at- 
tend, as heretofore, the Superior Courts of Botetourt, 
and Lucian Minor will practice in the Court of 
Appeals. 
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Mr. John N. Gordon. 
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Twyman Wyatt, P.M. 





Buchanan. 
Mr. John S. Wilson. 


In 1845, when thir- 
ty-two years old he 
was elected to the 
professorship of law 
in the University of 
Virginia. Mr. Lamb 
“ Astonishing 
as it may seem, in 
the light which now 
shines upon his suc- 
cess as a teacher of 
the law, there 
great opposition to 
his appointment, 
mainly on account of 
his youth. During 


says: 


was 











lawyer: ‘ He was fa- 
miliar with the most 
difficult rules and 
forms of practice, and had the most profound 


and accurate knowledge of legal principles. | 


He seemed even that early in life to breathe 
the very atmosphere of the law.” The fol- 
lowing is a copy of his first law card. It 
was printed on neatly glazed paste-board 
in 1840, when he entered into partnership 
with his brother. 


LUCIAN AND JOHN B. MINor, 
ATTORNEYS-AT-LAW, 
CHARLOTTESVILLE, 


Will attend the Courts of Albemarle, Orange, 
Louisa, Fluvanna and Buckingham, and the Superior 


B. MINOR, 





his first ten years he 
graduated only nine 
per cent. of the ma- 
triculates, but the difficulty ofthe course under 
him did not deter applicants for its honors, 
on the contrary the numbers steadily and 
rapidly increased from twenty-eight, when 
he began, to more than 100, with the aver- 
age attendance in later years of 140. In 
1870 he began his private ‘Summer Course 
of Law Lectures’ and year after year he 
numbered among his pupils many lawyers, 
who, after practicing for years, went back 
to sit at the feet of this man whose su- 
perior as a teacher of the law never lived.” 
Senator Daniel of Virginia, at the unveil- 
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ing of the marble bust of Mr. Minor at the 
University said: “ Adopting the system of 
analysis which was delineated by Hale and 
amplified by Blackstone, he built upon it 
those expositions of common law principles 
and statutory alterations which reveal to the 
minds, as a topographical map of a coun- 
try cast in bas-relief. . . . To this analyt- 
ical system he added his own lectures, as if 
a painter were to come along and turn the 
map into a picture, clothing the naked land- 
scape with animation and verdure.” 

In 1875 he published two volumes of the 
“Institutes of Common and Statute Laws,” 
and in 1895 the whole was issued. In 1894 
he published an “ Exposition of the Law of 
Crimes and Punishments.” Of his great 
work, the “ Institutes,” Senator Daniel said: 
‘“‘It cannot be surpassed as a vade mecum of 
the law. It is like a statue — solid, compact, 
clean cut. The Roman forum had an empty 
place lacking Cato’s figure and a lawyer's 
library without this book has one also.” 

He loved young men and he won their 
love in return. ‘Old John B,.” his students 
all affectionately called him. I can well re- 
member the twinkle in his eye as he an- 
swered when I told him, when I met him 
a few years before his death, that having 
known so many of his students and having 
invariably heard them call him something 
else, I found it very hard to say Professor 
Minor. 

“Old John B., I suppose you mean,” he 
said, ‘‘I have understood that is what my 
impertinent young men dub me behind my 
back.” 

Mr. Lamb truly says: ‘He was their 
ideal of what a man should be, and his in- 
fluence for good will last as long as man, 
helping mould future generations through 
the effects it had upon each and every man 
who felt it. In his dealings with his pupils, 
there was a frank but dignified cordiality 
which won at once their respect. Their re- 
lations did not end with the formalities of 
the class-room, his study and his home were 


ever open to them and they were his wel- 
come guests and his friends. In his lecture- 
He loved truth, 
right and justice with an enthusiastic and 
unquenchable love, and when they were 
violated his righteous indignation scarcely 
knew bounds. His firm hold on the Chris- 
tian faith was the master-chord of his life, 
the source of that rare union of sweetness 
with dignity, of gentleness with firmness 
that made his charming personality.” 

It is estimated that he taught over 6,000 
young men. One of his older pupils said: 
‘Professor Minor, in the fifty years of his 
work in the law school of the University, 
has exerted and still exerts, a wider influ- 
ence for good upon society in the United 
States than any man who has lived in this 
generation.” His love for the University 
was deep. He was an Episcopalian and a 
vestry-man of Christ Church in Charlottes- 
ville and for years, before the war, the sup- 
erintendent of a Sunday school for slaves. 
After the war he began a Bible class of 
students, teaching until the last, in his study 
when he was unable to walk to the lecture- 
room. He was a splendid-looking man, six 
feet tall, snow-white hair and beard and 
clear grey eye. 

“‘T think that it would be better that you 
should not attempt to review my books,” 
he once said to a former pupil, “‘ your affec- 
tion for the author would probably unfit you 
for the office of critic.” 

In his last days, a life-sized bust of him 
was presented to the University by the law 
alumni in commemoration of the fiftieth an- 
niversary of his professorship and it was 
unveiled six weeks before his death. The 
bust is mounted on a polished pedestal with 
the following inscription: 


room he was supreme. 


1845. 
HE TAUGHT THE LAW 
AND THE REASON 
THEREOF. 





1895. 
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ROUND ABOUT LINCOLN’S INN. 


HE American lawyer while at home 
reads and hears the most about the 
Inner and Middle Temple Inns of Court in 
London; and whenever visiting that me- 
tropolis he saunters the oftenest through 
their closes, while more or less neglecting 
Lincoln’s Inn that boasts the former member- 
ship of Sir Thomas More, Mansfield, the 
younger Pitt, as also Treasurer Erskine, 
Canning, Brougham, Lyndhurst, Cottenham, 
Campbell, Sugden (a quintette of Lord 
Chancellors) and also William Penn. 
the Temples confront one side of the Royal 
Courts, Lincoln’s Inn abuts upon the other 
side of them, and has less modern or open 
views than the Temples but is farther removed 
from din and traffic. 

Lincoln’s Inn buildings possess indeed a 
Well they may; for 
its early site in the 13th century was occupied 
by the indigent community of the Black 
Friars. From these monks the grounds and 
spacious gardens that reach from a front on 
Chancery (in early times Chancellor’s) Lane 
over to Little Queen Street — and contain- 
ing the well-known Lincoln’s Inn Fields, 


cloistered appearance. 


around the four sides of which cluster the 
work-a-day offices of three hundred barris- 
ters, — their chambers relieved by the pres- 
ence of Sir John Soane’s museum and the 
College of Royal Surgeons, and the rear of 
the spacious hostlery known as Lincoln’s 
Inn hotel. From those monks a medizval 
Earl of Lincoln bought their great acreage ; 
and on it built a spacious mansion, which 
in those days was always called an inn, quite 
as in Paris a spacious mansion is named 
hotel. When this Earl died in the reign 
of weak and vacillating Edward II, he 
bequeathed Lincoln’s Inn and all its mes- 
suages to “the most worshipful society 


of lawyers” of his day; who assumed pos- 
session for purposes of promoting legal 


While. 








schooling and enjoying comradeship. He 
died 1311, and as a legalico property 
Lincoln’s Inn has since remained. In due 
time more area was added, by purchases of 


in 


adjacent land from the bishops who held 
glebe lands inthe vicinity. The ancient walls, 
and the ancient medizval gate of massive oak 
studded with iron bolts, that fairly menaces 
the business of Chancery Lane, and also 
rows of 14th century brick houses still re- 
main intact, surrounded by modern and im- 
posing structures. 
erections were made on the old grounds; the 


From time to time new 


primitive wooden fence around the “ Fields” 
(for in the 15th century the Inn was still 
suburban to the city below) was changed in- 
to decorated iron railings, and the library — 
also bequeathed in its beginnings by the 
Earl — was from to time 
under supervision of the benchers ; (so called 


time increased 
because in term time they were seated on 
raised benches in the refectory hall, while 
their students sat eating dinners which, on 
stated number, solely admitted them to the 
bar.) 

The present library and hall edifice of 
proud architecture was built in the center 
of the Inn grounds proper in 1843; and at 
the laying of its corner-stone by the Queen 
and the Prince Consort, there assisted both 
Disraeli, who had been an uncalled student 
of the Inn in 1824, and Gladstone, who be- 
came a student three years later. On the 
presentation stone may be seen sculptured: 

** Stet lapis arboribus nudo defixus in horto 

Fundamen pulchrze tempus in omne domus, 
Aula vetus lites et legum snigmata servet 
Ipsa novo exterior nobilitandu coquo.” 

Which a waggish bencher at the time 

freely translated thus into English verse : 
The trees of yore are seen no more, 
Unshaken now the garden lies ; 
May the red bricks that here we fix 
Be lasting as our equities : 
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The olden domes with musty tomes 
Of law and litigation suits, 

In this we’ll look for a better Cook * 
Than he who wrote the Institutes. 


In the library, which is 135 feet in length, 
are the accumulated volumes of five centuries ; 
and yet the collection, in comparison with 
American libraries, is meager. The shelves 
contain the earliest editions of the Year 
Books in the original binding; and in the 
quaint covers are affixed iron hooks, origin- 
ally intended for the insertion of chains 
whereby to fasten the precious volumes to 
their repository, and with lengths of links 
sufficient to allow consultation and to guard 
against loss. The massive bay windows 
at each end of the library room instance 
the curious love for rank and dignitaries 
that pervades all Great Britain. For in- 
stead of showing in the stained glass, heral- 
dic figures of great jurists, there are ex- 
hibited heraldic designs showing Charles II 
—he there of all monarchs! who, accord- 
ing to Rochester’s celebrated lines ‘“ never 
wise thing’’—also Queen Victoria, 
Prince Albert and their son ‘the Prince of 
Wales. On the library floor stands a marble 
statue of Erskine from the chisel of the great 
Westmacott. The frescoes are indeed superb 
—one of them by George F. Watts, R. A., 
(once the husband of Ellen Terry) and hav- 
ing as a subject ‘“‘ The Origin of Legislation.” 
On the wall hangs Hogarth’s celebrated 
picture of Paul before Festus, so popularly 
known through numerous steel engravings 
But the building and the library greatly lose 
to the eye of an American lawyer, by com- 
parison with the new edifice of the Bar As- 
sociation ’of New York City that was pic- 
tured and described in the November (1896) 
GREEN Bac. 

Sir William Vernon Harcourt’s old cham- 
bers are to be seen at the west pile of build- 
ings, in the direction of the Royal Courts; 
and in them he wrote his notable dissertations 
for the ‘‘ Times” signed Historicus, which 


said a 


* Coke in England is pronounced Cook, 


first brought him into political notice. 





And 
as he indited them he must have grimly 
smiled when recalling that among the old 
records of the benchers there can be found 
an old by-law, that students and resident 
barristers are prohibited from writing for 
newspapers; a by-law passed at the same 
time with another, strangely prohibiting the 
admission of any Irishman as a student. 

The porticos of the sixty houses in the 
main quadrangle, devoted to chambers of 
three stories, bristle with tin signs bearing 
only barristerial names without professional 
indication. Large numbers of these belong to 
now practising bachelor barristers, who have 
become more or less authors or merely resi- 
dents so as to enjoy the social prestige 
of hailing, on visiting cards, from Lincoln’s 
Inn. The parchment roll of Lincoln’s Inn 
shows a grand list of distinguished Q. Cs. 
and literati,, and scores who have filled 
judicial positions. 

It is not generally known to American 
tourists that the Lincoln’s Inn hotel, fronting 
the Holborn end of Oxford Street, but with 
its rear overlooking the Inn buildings and 
the grand verdure of trees, shrubbery and 
lawn to be therein viewed from February to 
December, offers the choicest place of stay 
(or to be Londonese of “stop”) in the 
whole metropolis. Not only are the cuisine 
and the attendance and lodging comforts 
excellent, but the guest who has rooms that 
overlook all Lincoln’s Inn and its Fields 
enjoys remarkable and unforgetable rus zu 
urbe. The American lawyer loitering in 
London should on arrival order his cab 
and luggage to this hotel of rare jurispru- 
dential vicinage. 

If ever the shade of the Earl of Lincoln is 
permitted to haunt the precincts herein de- 
scribed he must surely find the greatest 
delight in beholding the outcome of. his — 
five centuries old— forethought in bequest ; 
and in his immortality come to understand 
that his idea was an inspiration. 
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LONDON LEGAL LETTER. 


Lonpon, Feb. 3, 1898. 


ANY years ago I chanced to lunch, in company with 
General Schenck, then the United States minister to 
the Court of St. James, with the judges at the Assizes at 
Manchester. It was soon after the newly-erected courts at 
Manchester, or, more accurately speaking, at Salford, had 
been opened. These courts were then, and probably are 
still, the finest of their kind in England, and, considering 
the care with which the architect had provided for the con- 
venience and comfort of the judges, the bar, the jurors, the 
witnesses, the litigants, and even the prisoners and the idle 
spectators, they are among the best in the world. General 
Schenck had been present at the opening of the court, and 
had been impressed with the dignity and formality with 
which the judges had taken their seats and the day's pro- 
ceedings had been commenced. He had then been escorted 
over the building, through the library and corridor and 
lounge for barristers, the consultation and witnesses’ wait- 
ing-rooms, the bar mess-room, and finally had inspected the 
suite of apartments reserved for the judges, which included 
not only drawing and dining and smoke-rooms, but spa- 
cious and well-furnished bed and dressing-rooms. At the 
lunch which followed he sat at the right of the presiding 
justice, and at the table was another High Court judge, 
the sheriff in uniform, the sheriff’s chaplain, and one or two 
leading barristers, who had been invited to meet the Ameri- 
can minister. 

To the amusement of the company, General Schenck 
told the story of how he went on circuit in Ohio asa lawyer 
in his early days, and described, with a great deal of humor, 
the barn-like court houses, so hot in summer that judges 
and counsel sat in shirt sleeves, and so cold in winter that 
it was no infrequent incident for a case to be tried with the 
court and counsel and witnesses and litigants gathered 
about the central stove, heated red-hot with oak and hick- 
ory wood from the adjacent forest. At the dinner in the 
hotel, to which the court adjourned at recess, all sat down 
at a common table, the sheriff guarding his prisoner and 
the judge chatting with lawyers and litigants. Despite this 
freedom of intercourse, General Schenck contended that 
justice was arrived at with as much celerity and impartial- 
ity as when judges were clad in ermine and scarlet gowns, 
and wore wigs, and were attended to the court by sheriffs 
in uniform and heralds and gorgeous footmen. : 

At the same time it is true that these adjuncts to judicial 
functions impress not only the masses in England, but have 
a peculiar and, admittedly, a beneficial effect upon the 
community, and assist in no small degree in the admin- 
istration of justice and the enforcement of law. Nothing 
strikes the American lawyer with greater force upon his 
first visit to the English courts than the deference paid to 
the judges. A man may be one day a busy practising law- 
yer, a hail-fellow with his associates, and the next a judge; 
but the moment he becomes a judge the hail-fellow com- 
radeship at once and forever ceases, and he has no fellow- 
ship with his former associates. He may meet them so- 
cially, but there is no freedom in the intercourse, and no 





close companionship. When he comes down to his dutieS 
in the morning he enters the court by a different door. He 
is robed in his private room, and through a private passage 
he enters his court. Before his arrival, the bar is seated in 
hushed anticipation, and at his appearance all rise and bow, 
and remain standing until he takes his seat. 

On the Queen’s Bench, or common law side, no motions 
are heard in open court, and the first case in the day’s trial 
list is at once entered upon. On the chancery side, certain 
days are allotted to motions, and on such days the counsel 
are heard by seniority, so that there is no struggle for the 
eye of the Court or for precedence in hearing. In the 
Royal Courts in London, most of the rooms are small, and 
afford scanty accommodation for the public ; and it is for 
this reason that rules are now being made to regulate the 
admission of those who seek to enter. These rules would 
not be acceptable in America, and would not perhaps be 
possible here if it were not for the deference invariably 
paid to judicial authority. Mr. Justice Jeune, the president 
of the Probate, Divorce and Admiralty divisions, has given 
instructions that hereafter no persons shall be allowed in 
the passages about the doorway of his room except counsel 
in robes, and that no one shall be permitted to occupy seats 
in the court unless litigants or witnesses in the trial in prog- 
ress or the next case to be called. The Lord Chief Justice 
has issued a similar order with regard to his room, and no 
doubt other judges will follow their lead. 

Some amusement has been created by the fact that the 
law with respect to the privileges of ambassadors and their 
families, official and social, has been invoked recently to 
relieve two of the members of the American Ambassa- 
dor’s household from police court proceedings. It appears 
that the Ambassador’s private secretary and a son of the 
first secretary of the Embassy were summoned for riding 
bicycles on the footpath at Maidenhead, twenty or thirty 
miles out from London. They pleaded, to the astonish- 
ment of the magistrate, their exemption from prosecution 
under the Diplomatic Privileges Act. The matter was re- 
ferred to the Home Office, and in due course the prisoners 
were dismissed. This Diplomatic Privileges Act was passed 
in the reign of Queen Anne, and protects an ambassador, 
his family and servants, from arrest and all forms of pro- 
cess in civil suits. It has been held that they would not 
be amenable to the English courts, even if they were guilty 
of such serious offences as murder or conspiracy. They 
are supposed to bring the territory of their own countries 
with them, and to be subject only to the courts of their 
native land. Thus it happens that whenever the American 
Ambassador, or any member of his household, goes out for 
a ride, his wheel at every revolution turns upon American 
soil, and he may sport upon that soil at any pace he likes, 
and with or without a lighted lamp, as pleases his fancy, 
while the English cyclist who guides his wheel in the Am- 
bassador’s track will find merely English soil upon which 
he can travel, and only at such speed as the police allow, 
and he must light his lamp at the tick of sundown or risk 
almost certain apprehension and fine. 

STUFF Gown. 














BY IRVING BROWNE. 








CURRENT TOPICS. 


CHRISTIANITY AND CIVILIZATION. — Mr. Robert 
Ingersoll, the apostle of agnosticism, asks : — 

‘* Has it (the church) ever taught man to culti- 
vate the earth? to build homes? to weave cloth? to 
cure or prevent disease? to build ships to navigate 
the seas? to conquer pain or to lengthen life.” 

A foolish man can ask more questions in a minute 
than a wise man can answer in an hour. There are 
some questions so silly that it is difficult to answer 
them. Even a child can pose its elders with unan- 
swerable questions. But it seems to us that substi- 
tuting “Christianity ” for «* the church,” which is what 
Mr. Ingersoll really means, he has selected exactly 
the questions that may unhesitatingly be answered in 
the affirmative. These are the very things practised 
and accomplished in Christian times and countries, 
and not in others. ‘* To build homes,” — Christi- 
anity has done everything for the establishment and 
conservation of the family, the basis of society and 
civilization. ‘*To cure or prevent disease,” — ‘‘ to 
conquer pain or to lengthen life,” — the achievements 
of medical science are all the outgrowth of Christian 
civilization. If the eloquent but disbelieving Robert 
should find it necessary to submit to a surgical opera- 
tion, we have no doubt he would not despise an anzs- 
thetic. ‘*To build ships to navigate the seas,” — 
one would suppose Columbus and the mariner’s com- 
pass would occur to him. Mr. Ingersoll would find 
some difficulty in going over sea every summer if the 
old notions of astronomy and navigation prevailed. 

Unless Mr. Ingersoll is uttering empty breath, we 
must suppose he is in favor of substituting agnosti- 
cism for Christianity. Whereupon we might turn 
around and ask him these very questions about his 
doctrine. What has agnosticism or Mr. Ingersoll 
done, or what can they do, to better mankind? Has 
this eloquent orator brought any comfort by his words 
to a single human being, elevated him in the social, 
intellectual, or moral scale, or made a better citizen 
of him? Of what use is he in the world, anyway? 
Certainly of none whatever on the agnostic lecture- 
platform. He simply runs about the country, ex- 
ploiting his views, by no means novel, to men who 
principally agree with him beforehand, for a handsome 





remuneration. We should have just as much respect 
for him if he avowed the ante-Copernican system of 
astronomy, or that the livers of toads were sovereign 
for consumption, or set up a curiously carved log for 
his deity. The trouble with the eloquent Robert is 
that although he fancies that he is an advanced 
thinker, in reality he is not ‘* up to date.” His ideas 
and objections are all a century old, or older, and 
have been answered to the satisfaction of the greatest 
intellects. His god, Shakespeare, apparently believed 
in God. If he would bring to bear on the ideas of 
Christianity the same saving common sense that he 
exhibits in regard to the Bacon-Shakespeare contro- 
versy, his logical position would be more respectable. 
All this must be accompanied by the admission that 
Christianity is one thing and the church is another, 
and that the latter has not always been in harmony 
with the former, and indeed has often stood in its 
way and opposed its precepts. Theology is a dif- 
ferent thing from religion, and where it is inconsistent 
with it, we are just as deeply hostile to it as Mr. 
Ingersoll, if not so violent. 


OVERHEARD. — Spite of the prejudice of the com- 
mon law against eavesdroppers, some of the best 
things that come to the knowledge of mankind arrive 


overheard. Many men would get more enjoyment 
out of life if they used their ears more and their 
tongues less, and probably would confer more. Many 
a bit of wisdom or humor or sympathy has come to 
the Chairman through the portals of his ears while he 
has been passing his vacation daily in the barber's 
chair or on the street-car. The other day a conver- 
sation fell on his ears in a street-car which illustrated 
the fact that tender sympathy and fine feelings are not 
the exclusive possession of the so-called upper classes, 
but that they exist in large measure in very humble 
persons. By the Chairman’s side sat a rather stolid- 
looking man, who was presently joined by a new 
comer of a similar type. They saluted one another 
as acquaintances who had not met in a long time, 
and then the following dialogue ensued: ‘+ Had you 
heard of the death of my little Charlie?” «+ Why, 
no; you don’t tell me!” ‘+ Yes, sir; poor little 
chap died last Thanksgiving day. You know he is 


125 





126 


The Green Bag. 





the second I’ve lost. He was only three years old, 
and a bright, promising little fellow. You recollect 
him?” «*Why, sure. What the matter of 
‘* Well, the doctor didn’t know. Seemed 
to be some trouble inside. We sent him to the hos- 
pital, and the doctor operated on him and took away 
two quarts and a half of pus; said it seemed as how 
he'd had a bruise from a fall. Poor chap! he suffered 
awful. He lingered along three days and then he 
died. You remember what a pretty little fellow he 
was; so affectionate, and had such beautiful hair? 
Well, sir, my wife she’s just about crazy, and I feel 
just as if there was a big piece gone out of my life. 


was 
him?” 


I hoped we could raise this one, but everything seems 
to be against us, and now we haint got any.” At this 
point there was a moment’s silence. I had become 
quite tearful, and the two men were visibly affected. 
Then the chief speaker continued, with an undisguised 
gulp: ‘* The doctor wanted to know if I didn’t want 
his hide to stuff, but I told him no, we'd bury him 
just as he was.” And then for the first it dawned 
upon me that they had been talking about a dog! 
But the Chairman thought none the less of them. It 
occurred to him, however, that if the conversation 
had ended just before the anti-climax, or the Chair- 
man had left the car at that point, he would have 
been prepared to go into court and swear that the 
chief interlocutor had confessed that he had buried 
two little boys. So it is safest not only to «+ hear the 
other side,” but also to hear the whole of each side. 
The Chairman has told this incident to many persons 
of both sexes, and has never failed to start the tears. 
In fact he grows rather tearful himself by the mere 
telling of it, until the laugh comes in. But what says 
Horace? <‘*If you wish to make others weep, you 
must first weep yourself.” Probably he did not lit- 
erally mean that, for the actor must not lose his self- 
control, but he meant you must have wept — been 
stirred by the divine power of compassion. 


A JUDICIAL JOKE. — Sometimes it has occurred to 
us that some one ought to compile an account of jests 
of the English judges, but it would occupy an ordinary 
lifetime to collect enough to make anything larger 
than a pony volume. Whenever we run across a 
good one we feel moved to record it. Just now one 
turns up in Evans v. McLoughlan, 1 Paterson (Sc. 
App.), 993; 15 Eng. Rul. Cas. 182. This was an 
action against a justice of the peace for false imprison- 
ment. The plaintiff had been arrested on suspicion 
of carrying on an illegal still. In the course of argu- 
ment counsel said: ‘+ The principle is to keep the 
stream of justice pure.” On which Lord Chelmsford 
ejaculated: «You think it does not flow purely 
through the exciseman’s still ! ” 





A SAFE DepuctTion.— The ‘* Albany Law Jour- 
nal.” says: ‘The court is said to have held ex- 
plicitly that no insured person committing suicide, 
and found to be of sound mind, could recover upon 
his policy.” There seems to be no room for doubt 
concerning that proposition. We do not see how he 


could recover in any sense. 


when the Chair- 
So now. 


BALENA.—‘‘ It is a cold day” 
man cannot find some fun in a law book. 
Probably not many of his readers know ofthand what 
kind of a thing a da/ena was or is. But in turning 
over the pages of Mr. Francis Rawle’s new, admir- 
ableand sumptuous edition of ‘* Bouvier’s Law Diction- 
ary,” we discover that it was a whale, according to 
the Latins. On reading the short paragraph describ- 
ing the animal’s standing (or lying) in law, we found 
the fun which wrought itself out to our perverted in- 
tellect as follows : — 

Old lawyers placed husband much higher than wife, 

And rendered to him all the good things in life; 

And so when a subject did capture a whale, 

The King took the head and the Queen got the tail, 

And lucky the wife if by womanly ways 

She coaxed a few bones from the head for her stays. 


‘««A Boy Lawyer.”— Under this title, the «* Al- 
bany Law Journal,” which of late has gone into 
«¢ illustrations ” considerably, prints the portrait and 
gives a biography of Mr. Byron H. Gilbert, of 
Atchison, Kan., a gentleman seven years of age, 
who is an accomplished lawyer, has been accorded 
a certificate of admission to the Bar to take effect on 
his reaching majority, and has received a fee of 
twenty-five dollars from the «* New York World ” for 
trying a case for it all alone. It is no surprise that 
this freak of nature springs from Kansas, nor that 
the biography is written by his father, the judge. 
Exactly what is required to gain admission to the 
Kansas bar we are not informed, but if a seven-year- 
old boy can get in, we acknowledge to fears about 
the acquirements of the adults. It is stated, how- 
ever, that he passed a better examination than many 
men of more than twenty-one years of age who have 
studied for years, and this it is not very difficult to 
believe. A publishing house has sent Mr. Gilbert 
a copy of the new general statutes of the State, prop- 
erly inscribed, informing him that all the State 
stands ‘‘amazed” at him, and that ‘the history of 
the world furnishes no like instance of legal learning 
and skill in one so young. Even fiction’s greatest 
prodigies pale before actual accomplishments in Kan- 
sas.”? We regret to observe one or two bad habits 
in Mr. Gilbert, one of which is that he likes to 
whistle, for that is indicative of lack of thought ; and 
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another is that he prefers to ride in the smoking car 
when traveling. It is strange that he doesn’t want 
to ride on the cow-catcher. His father is entitled 
to congratulations on his success in educating him, 
for according to his account ‘‘he has acquired a 
wonderful knowledge of law.” That is more than can 
truthfully be said of most of us, probably including 
his biographer. There is in all this account one 
ground of hope that the young gentleman may grow 
up as talented as he is now —‘* he enjoys romping and 
playing with his young associates.” The ‘+ Jour- 
nal” prefaces the biography further with the state- 
ment that it ‘*has procured detailed facts of the 
young man’s birth and brief career,” but we fail to 
find any detailed facts of his birth or anything to in- 


dicate that there was anything unusual, abnormal or | 


prodigious about it, like that of Macduff. Why 
would it not be a good scheme for Kansas to elect 
the young man senator or something, to take effect 
on his attaining the constitutional age? But there! 
enough! run away, sonny, and don’t bother us any 
Play tag, or go bed-a-bye, with 
your pocket Blackstone under your pillow. 


more just now. 


——____——_s-0—= 


NOTES OF CASES. 


VERBOSE INSTRUCTIONS. — Sherwood, J., in State 
v. Frazier, 137 Mo. 339, gave the following humorous 
vent to his impatience: ‘* The vain repetitions in 
which the heathen indulge when making their pray- 
ers finds a full equal, if not a superior, in the instruc- 
tions given in this case, twenty-three in number, and 
covering nearly eight printed pages. There is in the 
old arithmetics a chapter entitled *« Permutations,’ in 
which is taught how often the changes can be rung on 
the location of a given number of objects. This 
chapter would appear to have been consulted before 
the foregoing instructions on self-defense were drawn. 
But « what can’t be cured must be endured,’ and so 
we have to travel over the superficial area of these 
instructions as did the trial jury in the court below.” 


APPLAUSE IN CourtT.—In Parker v. State, 33 
Tex. Cr. Rep. 111, the court denied a new trial to 
the prisoner, on the claim that he was prejudiced by 
applause of the speech of the people’s counsel, it ap- 
pearing that the court suppressed the demonstrations. 
The court said: «* A person with death or imprison- 
ment before him would not hesitate to have his friends 
ready and willing to applaud counsel for the State, 
with the risk of being sent to jail for contempt. This 
could all be arranged and executed, and the court 
could not ascertain the fraud by learning that the ap- 
plause was instigated by the friends of the accused.” 
This would be a very ingenious clague. 


ACTION FOR UNAUTHORIZED AuTopsy. — Readers 
of the recent article in this magazine on the ‘ Invio- 
lability of the Human Body ” may append to it a ref- 
erence to Burney v. Children’s Hospital (Mass.), 
38 L. R. A. 413, holding that the father of a child has 

| a right of action for an unauthorized autopsy upon 
the child; citing Larson v. Chase, 47 Minn. 307; 
14 L. R. A. 85; Foley v. Phelps, 1 App. Div. 551. 


DE MINiIMIS. — It is not often that an article by a 
law student receives judicial notice, and so the follow- 
ing, from Farrington v. Putnam, go Me. 405; 38 
L. R. A. 339, will be read with curiosity on account 
of its condescension and the mild damnation of the 
student’s views : — 

«« The complainants quote in their brief an article 
in the ‘Harvard Law Review’ (January, 1896), in 
which the writer, who was said at the argument by 
counsel for complainants to be a recent graduate of 
Harvard Law School, favors, upon the admittedly 
doubtful question, the view taken in the McGraw 
Case, and not that adopted by the United States Su- 
preme Court. But the writer makes no allusion to 
the fact that the opinion in his favorite case was based 
on certain stringent statutes of New York affecting 
the testamentary capacity of the testator to give, as 
well as upon the lack of ability in the donee to receive, 
while a different question was presented in Jones 7. 
Habersham, 107 U.S. 174, 27 L. ed. 401, in which 
Mr. Justice Gray wrote the opinion. The writer also 
asserts that the latter case received but slight con- 
sideration at the hands of the court, he evidently not 
being aware that the same case was first deliberately 
considered and decided by the circuit court, where 
Bradley, J., of the supreme court, delivered the 
opinion, Gray, J., stating that fact in the first line of 
his own opinion.” 


¢ 


NOTICE OF DEFECT IN STREET.—In Cummings v. 
City of Hartford, decided by the Supreme Court 
of Errors of Connecticut in November, 1897 (38 Atl. 
R., 916), it was held that a notice to a policeman of 
a defect ina street is a notice to the city, where he is 
charged with the duty of remedying or reporting de- 
fects. It appeared that after sundown, a policeman 
charged with the duty of remedying or reporting de- 
fects in streets, found a strip of fifty feet long and 
three feet deep, where a sidewalk had been removed. 
He placed a feeble lantern at each end of the strip, 
but there were no lights or obstructions at the sides, 
and a pedestrian fell in. It was held that the city 
was liable. The court cites no authorities in point, 
but the same doctrine had previously been held 
in Rehberg v. Mayor, etc., 91 New York, 1373; 43 
| Am. Rep. 657; City of Denver v. Dean, 10 Colo. 
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275; 3 Am. St, Rep, 594; Carrington v. St. Louis, 
89 Mo. 208. These cases are cited by Judge Elliott 
in his work on Roads and Streets, p. 463. But 
notice to a city marshal, charged with no duty and 
clothed with no power in regard to the inspection 
or repair of streets, is not notice to the city: Cook 
v. City of Anamosa, 66 Iowa, 427. If anything 
could seem strange in the law, it wouldseem strange 
that courts should have been called on to pronounce 
a principle so self evident. 


RemoTe CAvusE oF InjurY.—A cause of injury 
that must have been viewed through the small end 
of an opera glass, is found in Mulvano v. The An- 
choria, 77 Fed. Rep. 994. The libellant, an emi- 
grant from Londonderry, his wife, and his son, about 
three years of age, were steerage passengers on the 
steamship. The party were at supper. and the 
steward was supplying hot gruel from a bucket, when 
he slipped, or was hit, and some of the gruel spat- 
tered on the face of the young son of Erin. The 
steward testified that he was run against by a small 
child at play. On the other hand it was contended 
that his feet slipped on a wet spot on the deck, 
caused by drippings from a water cooler, the faucet 
of which was not shut tight, and the pail which 
should have been underneath was out of place, All 
this, the court concluded, was too uncertain and 
too remote to warrant a recovery and a sale of the 
steamship, and the enterprising party from London- 
derry were defeated in their attempt to earn a little 
money on the passage. 


HUMANITY TOWARD CHILDREN AND WIVES.—Two 
interesting cases concerning the domestic relations 
come to observation in turning over the pages of 
Phillips’ «* North Carolina Reports.” 
Ambrose, p. 91, the Court refused to take two female 
colored children, of the ages respectively of thir- 
teen and fifteen, who, as well as their parents, had 
been slaves, away from their mother and step-father, 
who had properly cared for them, and bind them 
out to apprenticeship to others. The humanity of 
the Court was shown in the following remarks : — 

‘*T remember that when I was at the bar, the 
county court of Granville had ordered sundry orphans 
to be brought to court to be bound out. Among 
them were three or four who were neat and clean, 
and their mother was with them. She cried much, 
but said not a word. Upon inquiring, it was found 
that she was an honest, industrious woman and 
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widow, who labored hard for her children, and that 
just when they could begin to help her the rapacity 
of some bad man sought to take them away. Some 
gentleman of the bar suggested, that instead of 
taking away her children, there should be a contribu- 
tion to enable her to keep them, and it was readily 
responded to by the Court and the bar and the 
crowd, and a handsome sum was given to her, and 
she kept her children.” 

That is just like a lot of bad, selfish lawyers! The 
other case exhibits a rather smaller degree of deli- 
cacy of feeling, and singularly, the opinion is pro- 
nounced by the same judge. At p. 453, in State v. 
Rhodes, the syllabus reads: ‘+ The laws of this State 
do not recognize the right of the husband to whip his 
wife, but our courts will not interfere to punish him 
for moderate correction of her, even if there had 
been no provocation for it.” The jury had found 
that the prisoner had struck his wife ‘+ three licks, 
with a switch about the size of one of his fingers (but 
not as large as a man’s thumb),” and the trial 
judge held that this was within the law. This 
theory was disapproved on appeal, but the prisoner 
was let off from the charge of assault and battery. 
The Court uttered the following curious sentiments : 

‘‘Our conclusion is that family government is 
recognized by law as being as complete in itself as 
the State government is in itself, and yet subordi- 
nate to it; and that we will not interfere with or 
attempt to control it, in favor of either husband or 
wife, unless in cases where permanent or malicious 
injury is inflicted or threatened, or the condition of 
the party is intolerable. For however great are 
the evils of ill temper, quarrels, and even personal 
conflicts inflicting only temporary pain, they are not 
comparable with the evils which would result from 
raising the curtain, and exposing to public curiosity 
and criticism the nursery and the bed chamber. 
Every household has, and must have, a government 
of its own, modelled to suit the temper, disposition 
and condition of its inmates. Mere ebullitions of 
passion, impulsive violence, and temporary pain, 
affection will soon forget and forgive, and each mem- 
ber will find excuse for the other in his own frailties. 
But when trifles are taken hold of by the public, and 
the parties are exposed and disgraced, and each 
endeavors to justify himself or herself by criminating 
the other, that which ought to be forgotten in a day 
will be remembered for life.” 

No man, however, can be wise at all times, and 
the same judge, in State v. Mabrey, 64.N.C., 592, 
drew the line at sticks, and held that the husband 
was punishable for threatening the wife with a knife. 
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of legal antiquities or curiosities, facetia@, anec- 
dotes, etc. 


LEGAL ANTIQUITIES. 


Six hundred years ago football was an un- 
lawful game in England. Laws were passed for- 
bidding it in the reign of Edward III, Richard 
II, James I, and James II, while the two suc- 
ceeding James’s confirmed the statutes. James I 
declared that football was more fit for “lameing 
than making able ” the players, and in the reign 
of Queen Elizabeth sixteen persons were con- 
victed for playing the illegal game. 








FACETIZ. 


SEVERAL years ago, the late Sir Francis Lock- 
wood got a prisoner off by proving an alibi. 
Some time afterward the judge met him and said, 
“Well, Lockwood, that was a very good alibi.” 
“Yes, my lord,” was the answer; “I had three 
offered me, and I think I selected the best.” 


Jo. SEAWELL Jones, of North Carolina, got into 
a dispute, many years ago, with some one in Rhode 
Island. A challenge was sent and accepted, 
whereupon the Governor of that State issued a 
proclamation forbidding a duel to be fought within 
the borders of the State of Rhode Island. Jones, 
not to be outdone, issued a counter-proclamation 
in which he announced that he would stand over 
in Connecticut and his antagonist over in Massa- 
chusetts, east of the Rhode Island line, and “ shoot 
over the d—d little State.” 


Joun CERK, afterwards Lord Eldin, was once 
pleading before Lord Eldon in the broadest Scot- 
tish accent. In the course of his speech he 
pronounced the word exow for enough. The 


chancellor dryly remarked, “ Mr. Clerk, in Eng- 
land we sound the ough as wf — enuff, not enow.” 











“Very weel, ma Lord,’ said Clerk, “of this we 
have said enuff; and I come, ma Lord, to the 
subdivision of the land in dispute. It was appor- 
tioned, ma Lord, into what in England would be 
called p/uff land, a pluff land being as much land 
as a pluffman can pluff in one day.” The chan- 
cellor was convulsed by the happy repartee, and 
said, “ Proceed, Mr. Clerk; I know enow of 
Scotch to understand your argument.” 


An Irish gentleman was recently attended by 
an eminent London physician, who, pausing and 
looking at him with an inquiring glance, said: 
“T should like to know, sir, if your family have 
been long lived?” ‘Long lived, is it?” re- 
sponded the patient, thoughtfully. “ Well, doc- 
tor, I’ll just tell you how it is. Our family is a 
West of Ireland family, and the age of my ances- 
tors depended entirely on the judge and jury who 
tried them.” 





NOTES. 


THE Legal Aid Society gives legal assistance to 
the poor of New York who cannot afford lawyers’ 
fees. It has existed twenty years, has cared for 
eighty thousand cases, and secured over five hun- 
dred thousand dollars to its needy clients. It is 
supported by voluntary contributions. 


THERE are few persons, that have not looked 
into the dictionary especially for it, who know 
how the term “spinster” originated. We often 
find it in Shakespeare and other English classics, 
but it is not always used to define a spinster. 
This is its specific meaning. Its general sig- 
nificance is wider. There was an old practice in 
the years agone, that a woman s‘iould never be 
married until she had spun herself a set of body, 
table and bed linen. It is not difficult to see 
how easily the term became applicable to all un- 
married women, and finally became a law term 
and fixed. 


129 








130 


The Green Bag. 





Joun Burns, the English labor leader, has 
made a will that no court can break. He leaves 
his best love to his wife, a sound constitution to 
his son, his books to the parish, and his debts to 
his country. 

Ir costs fifty cents, in Mankato, Kansas, to 
sing, hum, or whistle a certain popular song, 
between the hours of six in the morning and ten 
at night. The town council has so decreed, on 
the ground that the song has become an intoler- 
able nuisance. Perhaps the moral is that the 
person with “an ear for music’”’ should adjust it, 
at frequent intervals, to new tunes. 


CURRENT EVENTS. 


SAKUMA TEIICHI, who owns and operates the 
largest printing establishment in Japan, is an advo- 
cate of labor unions, and has put a system of profit- 
sharing in operation, and provided for pensions for 
such of his eight hundred employees as complete 
a certain service. Whatever net profit over twelve 
per cent on capital invested the business brings in 
is divided among the hands in proportion to the 
amount of wages earned, and each five years of con- 
tinuous service entitles the employee, on retirement 
because of age or disability, to an annuity of five yen 
a month. Annual vacations of a week, not only 
with full pay, but with free entertainment, if desired, 
at Mr. Sakuma’s country house, are also given to 
every worker in the establishment. 


THE pig as a swimmer was the subject of one of 
Stevenson’s most delightful passages, which a recent 
happening in the South Seas proves to have been 
well founded. A steamer running from Eden to 
Sydney struck on a rock a hundred and fifty yards 
from shore. In the absence of rockets, lines were 
attached to the hind legs of several pigs, which 
promptly swam ashore; and then every passenger 
got ashore, also, by means of a traveling cage. 
Perhaps the pig is awaking to the injustice which 
pronounces him more useful dead than alive, and is 
preparing to ‘* score even” with the historic goose 
that rescued Rome. Already he can claim, that, 
even if he has never saved a city, he had greatly ad- 


” 


vanced the interests of several cities. 

Two items in the budget of the bank at Monte 
Carlo, for the year ending October 31; ‘* Payments 
to ruined gamblers, 100,000 francs; for the pre- 
vention of suicides, 100,000 francs.” Here is a ser- 
mon, ‘* writ large,” on the question, Does gambling 
pay? 











THE first historical record of a Christmas in New 
York is to be found in the yellow leaves of a volume 
in the City Hall, where pale ink, faded by years, 
makes this note : — 

“ December 14, 1654. As the winter and the holidays 
are at hand there should be no more ordinary meetings of 
this board (the corporation) between this date and three 
weeks after Christmas. The court messenger is ordered 
not to summon anyone in the meantime.” — Zhe NV. Y. 
Mail and Express. 


A HIGHLY interesting exhibit at a conversazione 
of the Royal Society (London), was Kamms Zero- 
graph or telegraphic typewriter. This instrument 
has the appearance of an ordinary typewriter, and 
can be worked by anyone who knows how to spell, 
the message being automatically printed at a distant 
station, so that the attendance there of an operator 
is not required for receiving telegrams. The advan- 
tages claimed for the instrument comprise the ab- 
sence of clockwork and the substitution of electric 
energy as the local motive power, the use of the in- 
strument either as transmitter or receiver of mes- 
sages, the possibility of converting it at a moment’s 
notice into a sounder or needle instrument, the fa- 
cility of operating on it by persons without any 
knowledge of electricity, and the fact that in time of 
warfare the messages cannot be picked up by an 
enemy ‘ tapping’ the line. 


THE last report from the British Consul at Rouen 
contains an interesting account of a bridge of pecu- 
liar construction which is to cross the Seine near 
that city. This novel engineering work is called 
a ‘* Pont Transbordeur,” and is designed to fulfil all 
the purposes of a bridge, while it will offer no ob- 
struction to the passage of ships with towering masts. 
On each side of the river will be erected a small 
Eiffel tower, about 170 feet in height, and these 
towers will be joined at the top by a lattice-work 
bridge upon which lines of rails will be laid. On 
these rails will run a skeleton platform, which ‘can 
be pulled from side to side by the agency of steam 
or electricity. From this platform, which will be 
160 feet above the quays, will depend steel wire- 
ropes which will support atthe level of the river- 
banks a slung carriage, large enough to accommodate 
a tram car full of passengers, besides other vehicles. 
It is intended that this novel form of a bridge shall 
be in connection with the tram system at both sides 
of the river, so that passengers can be carried across 
the river without leaving their seats in the cars. 
The work of building the towers has already been 
commenced, and it is expected that the bridge will 
be open for traffic in eighteen months’ time. It is 
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said that the only contrivance bearing any resem- 
blance to this «‘ Pont Transbordeur ” is in operation 
at Bilbao.— Chambers’ Fournal. 





- 


LITERARY NOTES. 


THERE is marked variety in the February number 
of THE CEeNnTuRY. In the series of ‘+ Heroes of 
Peace,” Jacob A. Riis writes of «* Heroes who Fight 
Fire,” Captain H. D. Smith writes of «* The United 
States Revenue-Cutter Service.” There is a graphic 
personal narrative of experience in «* The Steerage of 
To-day,” by H. Phelps Whitmarsh, who came over 
as ‘* No. 1616, Group C,” the narrative accompanied 
by Castaigne’s sketches. An unusually novel paper 
is «* My Bedouin Friends,” by R. Talbot Kelly. 
Other subjects that are treated are «¢The Great Ex- 
position at Omaha,” by the supervising architect ; 
«« Currency Reform,” by a member of the Monetary 
Commission ; an appreciation by Brander Matthews 
of the distinguished American scholar, Professor 
Lounsberry of Yale ; an account and facsimile of the 
MS. of «* Auld Lang Syne,” owned by Mrs. Pruyn, of 
Albany, with an unpublished portrait of Burns; and 
a description of ‘* Ruskin as an Oxford Lecturer.” 


THE recent enlargement of THE LiviNG AGE, the 
addition of new departments, the widening of its 
scope by the introduction of translations from prom- 
inent Continental authors on topics of present inter- 
est, and the presentation of American literature, are 
evidences of enterprise that will be appreciated by its 
readers. Space will allow for the enumeration of a few 
only of the many papers presented in recent numbers. 
These include ‘+ Brunetiere’s Impressions of Amer- 
ica,” from the Revue des Deux Mondes ; «*¢ The Un- 
rest of the Nations,” from the ‘* Spectator”; «*Ramo- 
zan,” by Hugh Clifford ; «« Blackwoodiana,” by Her- 
bert Maxwell; ‘«* The Dual and Triple Alliance and 
Great Britain,” by Francis de Pressense ; ‘* Heinrich 
Heine: A Centenary Retrospect,” by Edward Dow- 
den ; «* Women at Oxford and Cambridge,” from the 
Quarterly Review : ‘‘ Some Reminiscences of Thomas 
Henry Huxley,” by St. George Mivart. 


McCLurReE’s MAGAZINE for March contains a valu- 
able article on the Klondike. Within the last month 
government surveyors and explorers have returned 
with full information regarding the character of the 
country and the ways of reaching it and living in it, 
and this article, prepared by Mr. Hamlin Garland, 
embodies information derived from these survey- 
ors and explorers in special interviews with them. 
The next chapter of Charles A. Dana’s Reminis- 





cences gives Mr. Dana’s impressions of Secretary 
Stanton as he saw him in the intimacy of the daily 
work of the War Department. Herbert E. Hamblen 
relates the story of his own experiences as a freight 
engineer. There is also an article on ‘* Andrée, the 
Arctic Balloon Explorer,” by Walter Wellman, who 
himself conducted an expedition into the Arctic 
region in 1894. 


A BEAUTIFULLY illustrated account of a winter trip 
to the Sahara Desert, by Prof. Angelo Heilprin, is 
contained in the March number of APPLETON’S Pop- 
ULAR SCIENCE MONTHLY. Other articles are, «* An 
Apostate Democracy,” a sharp criticism ofthe degen- 
eration of American methods of Government, by 
Franklin Smith; the Pioneer Scientific Society of 
the West, the Academy of Natural Sciences of St. 
Louis, is described by Prof. Frederick Starr, and an 
interesting illustrated sketch entitled «+ Fabric-marked 
Pottery.” 


HARPER’S MAGAZINE for March contains several 
martial articles ; «* An American Army Manceuvre,” 
by Franklin Matthews. ‘*In the Wake of a War,” 
by Julian Ralph. << Stirring Times in Austria as 
seen from the Parliament at Vienna,” by Mark 
Twain, and ‘* The Traditional Attitude of Ger- 
many toward Austria and Turkey,” by an Eastern 
diplomatist. Other interesting articles are, «‘ The 
Earliest Painter in America,” by Charles Henry 
Hart; recently discovered records of Gustavus 
Hesselius, and of our first Public Art Commis- 
sion ; ‘* Reminiscences of Eminent Lecturers,” by 
Joel Benton ; and «‘ The Century’s Progress in Anat- 
omy and Physiology,” by Henry Smith Williams, 
M.D. 

Henry D. SEDGWICK, Jr., opens the March Art- 
LANTIC with a sparkling and suggestive paper upon 
French and English literature. Among other articles 
are ‘* England’s Economic and Political Crisis,” by 
J. N. Larned ; «‘ The Municipal Service of Boston,” 
by Hon. Francis C. Lowell ; «* The Australian Dem- 
ocracy,” by E. L. Godkin, and ‘ Bacchylides and 
his Country,” by Professor J. Irving Manatt. F. 
Hopkinson Smith’s brilliant novel, «* Caleb West,” 
and Mrs. Wiggin’s lively ‘* Penelope’s Progress,” 
are concluded. Short stories and sketches are con- 
tributed by Miss Willimina L. Armstrong, Mrs. 
Madelene Yale Wynne, and others. 


«¢OuR BLACK ARISTOCRACY,” is the title ofa bright 
and entertaining article in the February NATIONAL 
MAGAZINE. It presents a new aspect of the race 
problem, and the illustrations are certainly very 
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clever, having the real spirit of the occasion. «+ Walt | cesses by which the vantage ground is to be obtained 


Whitman, the National Poet,” is the title of a series 
of interesting articles announced. The articles will 
give the personal side of the good gray poet and con- 
tain romantic phases of the poet’s life, concerning 
which nothing has ever been published. 


ee 


WHAT SHALL WE READ? 

This column is devoted to brief notices of recent pub- 
lications. We hope to make it a ready-reference 
column for those of our readers who desire to in- 
form themselves as to the latest and best new books. 


(Legal publications are noticed elsewhere.) 


OnE of the most pathetic stories we have read for 
a long time is 7he King of the Town.’ The scene is 
laid in a mining town, and the hero, who devotes, 
and finally sacrifices, his life to the cause of trying to 
improve the condition and elevate the moral character 
of the rude natures which make up the population, is 
a man who has an unfortunate, in fact criminal, past, 
for which he endeavors to atone by his noble services 
to his fellow-men. The story is exceedingly inter- 
esting, and is told in a most delightful manner. It 
is a book which appeals to the best in one’s nature. 


TueE author of An Elusive Lover? is evidently in- 
debted to Stevenson’s ‘* Dr. Jekyl and Mr. Hyde” 
for the strange idea of a dual personality upon which 
her story is based. The hero is by turns an artist 
possessing every lovable virtue, and a dissipated, 
worthless fellow, utterly devoid of virtue of any kind. 
The story is absorbingly interesting, and the plot is 
so skilfully worked up that the denouement comes 
almost as a surprise to the reader. Anyone wishing 
a book which will keep his curiosity excited to the 
utmost, and which he will find it impossible to lay 
down until the mystery is unravelled, should certainly 
procure a copy of this story. 


Lovers of chess will find in Mr. F. K. Young’s 
new book, Zhe Grand Tactics of Chess,’ much to in- 
terest and instruct. Mr. Young’s method of treating 
the game differs from that of any other writer, and 
his work is a revelation of the possibilities of chess. 
Regarding the chess-board as a battlefield, the meth- 
ods of military art are ingeniously adapted to the 
game. The student is guided surely and unerringly 
through the difficulties which beset him, and the pro- 

' THE KING OF THE Town. By Ellen Mackubin. Hough- 
ton, Mifflin & Co., Boston and New York, 1898. Cloth, $1.00. 

2 An ELusivE Lover. By Virna Woods. Houghton, Miff- 
lin & Co., Boston and New York, 1898. Cloth, $1.00. 

8 THe GRAND TACTICS OF CHEss. An exposition ot the 
laws and principles of chess strategetics. By Franklin K, 
Young. Roberts Bros., Boston, 1898. Cloth, $3.50. 








are clearly and fully described. The author’s theo- 
ries are supported by a number of games given in an 
appendix. Mr. Young has been for years one of the 
leading chess players in New England, and his success 
has been due largely to a strict adherence to the princi- 
ples herein laid down. The book is one of the most 
important contributions to chess literature which has 
appeared for many a year, and will do much to stim- 
ulate an interest in the noblest of all games. 


A YEAR or more ago Mr. Melville Davison Post 
published an exceedingly ingenious and interesting 
book, entitled «« The Strange Schemes of Randolph 
Mason,” in which he demonstrated the ease with 
which a skillful rogue could commit many of the 
higher crimes in such a manner as to render the law, 
as it stands, powerless to punish him. A new vol- 
ume, entitled Zhe Man of Last Resort,‘ gives Mr. 
Post the opportunity to point out more of the inad- 
equacies of the law, and a few of the methods of 
evasion which may be utilized. In the present work 
Randolph Mason remains the central figure, and is 
ever ready to strive with the difficulties of his clients, 
and always able to direct them to a successful evasion 
of the law. After perusing these tales, one cannot 
but wonder if there-is not something radically wrong 
in our legal system. The book is well worth the 
reading. 


NEW LAW-BOOKS. 


A MANuAL FoR Norariges Puswic, General Con- 
veyancers, Commissioners, Justices, Mayors, 
Consuls, etc.; as to Acknowledgments, Affi- 
davits, Depositions, Oaths, Proofs, Protests, 
etc., for each State and Territory. With forms 
and instructions. Second revised edition. By 
FLORIEN GIAUQUE of the Cincinnati Bar. Rob- 

rt Clarke Company, Cincinnati, O., 1897. 
loth, $2.00. 

Notaries and other officials who have occasion to 
take acknowledgments, depositions, etc., and to ad- 
minister oaths, will find this work of the greatest 
assistance. A summary of the laws of each State 
and Territory, and of the United States, concerning 
these topics and officers is given, and the forms and 
instructions will save the notary much research and 
anxiety when he is called upon to execute and take 
the acknowledgment, deeds, and other instruments 
for use in other States. We heartily commend the 
work to the legal profession. 

4 THE MAN OF LAsT REsoRT: or the clients of Randolph 


Mason. By Melville Davison Post. G. P. Putnam’s Sons, 
New York, 1897. Cloth. 
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